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IN THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA ~. 


Philip Schleit 
1028 Connecticut Ave., N. W. 
Washington, D. C. 2-37 fSfuie 
: | Plaintiff _— 
. - "799-66 
VS. Civil Action No. 


British Overseas Airways 
Corporation, BOAC-—CUNARD 
« Limited, and Bahama Airways 
Limited, 
1 Farragut Square South 
Washington, D. C. 
and .. 
British West Indian Airways, 
ee Limited, 
1625 K Street, N. W. 
Washington, D. C. 


FILED 


MAR 2 5 1966 
ROBERT M. STEatNS, CLERK 


Defendants 


CIVIL DOCKE (I 
Bnited States District Court for the District of Columbia 


eS ee, = 


DATr. PROCEEDINGS 


” 1966 Peis Ugh 6 eee eee ee 
* Mar. |2 | Complaint, appearance * Sr ie eS 
Mar 25 | Summons, copies (4, ) and copies (4) of Complaint issued {1&3 ser 3 /2 8 /66. 
; | £2 merih/ 7/66. 2h Ger b/T3/66, 


> Apr |21] Stipulation extending to and including 5/6/66 time for defts to 
answer complaint. filed 


May | 4l| Stipulation extending time for defts to answer to 5/27/66. 


i: (fiat) EcGarraghy,J. 


pia | Answer of defts to complaint: c/m 5/27/66: appearance of 
b Pittman & Po filed 
"May (27) cricnesrea (10/") (1) 


Nov. Called. Pretrial Examiner 


Apr_{_8 dpaasition_of deft. to plaintiff's motion. forsummary judgment; __ Bae 


| ___ | | e/s 4/5 /68:-statement... ..-- wane en eee filed 
Apr__i_§ ! 8iStatement_by plaintiff® of genuine. issues; .c/m 4/8/68. ..—--..... .. filed 
Apr (22 .Order grantine defts' motion to dismiss and dismissinr action with _ 
ed 2M A A Ll ee 
| # prejudices (NJ) 0 Holt zoff, Je 


Avr 26" Opinion srantine defts' motion to dismiss. _ eas _Holtzoff, igo 
' Motice of fF anneal of rltf: denosit bv Donnelly $5.00. (cory mailed to 


Shaws Pittman % oe) ASE: | filed 
a a Capel avis couaetas eer=, y | fs led 
Tun | &4 Tost bond on appeal cf rief, 2259.09 with National Surety |Correration 


Curran. Coa. 


i 


arsroved. (fiat) 


_—_—_————— =. 


[Caption Omitted in Printing] 


Complaint to Establish and Enforce Attorney's 
Fees and for ectazevory, ee 


1. Jurisdiction is vested in this court by virtue of the fact 


: | 
that the amount in controversy in the case of each defendant exceeds 


the sum of $10,000.00 exclusive of interest and costs. Diversity of 
citizenship ‘also exists because plaintiff and defendants are| 
citizens of different countries. Jurisdiction is conferred on this 
court by 28 U.S.C. sections 1332 and 2201. 
2. Plaintiff is an attorney at law and a resident of the District 


of Columbia. 


3. Defendant, British Overseas Airways Corporation (hereinafter 
sometimes called "BOAC"), is a foreign corporation organized and 
existing under and by virtue of a special act of the Parliament 
of the United Kingdom of Great Britain and Northern Ireland, en- 

titled "Air Corporation Act, 1949" (12, 13 and 14 Geo. 6 ch. 91). 

BOAC is transacting and doing business in the District of Columbia 
at 1 Farragut Square South. BOAC also holds a Poreign Air Carrier 
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Complaint to Establish and Enforce Attorney's | 
Fees and for peer doeh ene oe | 
1. Jurisdiction is vested in this court by virtue of the fact | 
that the amount in controversy in the case of each defendant) exceeds 
the sum of $10,000.00 exclusive of interest and costs. Diversity of 
citizenship also exists because plaintiff and defendants are 
citizens of different countries. Jurisdiction is conferred on this 
court by 28 U.S.C. sections 1332 and 2201. | 
2. Plaintiff is an attorney at law and a resident of the District 
of Columbia. | 
3. Defendant, British Overseas Airways Corporation (hereinafter 
sometimes called "BOAC"), is a foreign corporation organized and 
existing under and by virtue of @ special act of the Parliament 
of the United Kingdom of Great Britain and Northern Ireland, en- 
titled "Air Corporation Act, 1949" (12, 13 and 14 Geo. 6 Ch. 91). 
BOAC is transacting and doing business in the District of Columbia 
at 1 Farragut Square South. BOAC also holds a Foreign Air Carrier 
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Permit issued by the Civil Aeronautics Board authorizing it to 
conduct international air transportation to Washington, D. C. as a 
foreign air carrier and also for and on behalf of tne defendant, 
BOAC-CUNARD Limited. 

4. Defendant, BOAC-CUNARD Limited (hereinafter sometimes called 
“BOAC-CUNARD")}, isa foreign corporation organized and existing 
under and pursuant to "The Companies Act, 1948" of the United 
Kingdom of Great Britain and Northern Ireland. BOAC-CUNARD 
transacts and does business in the District of Columbia at 

1 Farragut Square South. On information and belief BOAC owns 70% 

of the capital stock of BOAC-CUNARD. 

5. Defendant, Bahamas Airways Limited (hereinafter sometimes 

called "BAL"), is a corporation organized and existing under the 
Companies Act of the Bahamas Islands, and is transacting and doing 
business in the District of Columbia at 1 Farragut Square South. 
On information andi belief BOAC owns 20% of the capital stock of 

BAL. j | 
6. Defendant, British West Indian Airways, Limited (hereinafter 
sometimes called "BWIA"), is a corporation organized under * 
the Companies Ordinance of the former Colony of Trinidad and 
Tobago and now existing under the laws of the independent govern- 
ment of Trinidad and mobeee. BWIA transacts and does business in s« 
the District of Columbia at both 1 Farragut Square South and 

1625 K Street, N. W. On information and belief BOAC owns 10% of 

the capital stock of BWIA. | , 
7. Plaintiff is informed and believes that none of the defendants 


are authorized to transact business in the District of Columbia. 


5 | 
| 
8.' Defendants, BOAC, BWIA and BAL, now and for many years 


in their own right, and/or through BOAC subsidiaries and affiliates 
have conducted international airline services to and from Miami, 
Florida utilizing the Miami International Airport in Dade County. 
Florida. Such airport from 1946 to the date hereof has been | 
operated by the Board of County Commissioners of Dade County, Florida 
acting as "Dade County Port Authority" (hereinafter called the 
"Port Authority"). ; | 
9.' For many years prior to December 19, 1958 the charges and! 
operational fees for the use of Miami International Airport exacted 

by the Port Authority paid and required to be paid by the defendants and 
all other airlines except the so-called "Big Four" airlines of Miami 
(Dan. duoriican Werid kirwaye, Ine.) Bastermesini testes, eles 

Air Lines, Inc. and National Airlines, Inc.) were substantially 
higher than those paid by the said Big Four. Such higher charges 
consisted of:- (1) passenger terminal charges; (2) cargo terminal 
charges; (3) indirect charges on gasoline, oil and other aviation 
pétroleum products; (4) indirect charges on meals served to pas- 
sengers aloft; and (5) higher landing charges. | | 
10. Between 1955 and 1961 plaintiff was retained by upwards of 
18 small airlines to eliminate or reduce the said discriminatory 
airport charges at the Miami International Airport, through : 


| 


administrative action of the Civil Aeronautics Board, the Civil 


Aeronautics Administration (later to become the Federal Aviation 
Agency), and the Department of State, and by court action. Defendants 
did not retain plaintiff nor do anything toward the elimination or 


reduction of said discriminatory charges. 


6 


ll. During the period from June.1955 to September 1963 plaintiff 
performed many hours of work in research, consultation and con- 
ferences with respect te complaints and in proceedings instituted 

by plaintiff before the said executive agencies of the United States : 
government as well as in litigation in the courts, all directed 


toward the objective of eliminating or reducing the said dis- 


A 


criminatory airport charges. 

12. On December 19, 1958 plaintiff on behalf of seventeen airlines 
filed a complaint for injunctive relief against the Port Authority 

in the United States District Court for the Southern District of 
Florida - Miami Division. Plaintiff soon after filed a similar 
complaint for another airline. Such complaints were consolidated 

and assigned Civil Action numbers 8990-M-Civil and 9820-M-Civil. 
Litigation of these cases was long and arduous and was prosecuted 
solely by plaintiff in the said District Court, the United States 
Court of Appeals for the Fifth Circuit and the United States Supreme 
Court. Plaintiff also prosecuted certain similar cases in the state | 
courts of Florida. 

13. Although none of the defendants joined in as formal parties- ‘ 
plaintiff in said complaints or efforts above mentioned, they 
followed such events continuously being fully aware that they 

would benefit from whatever successes could be achieved by plaintiff.« 
14. A United States District Court decree in favor of plaintiff's 
clients was entered on June 30, 1961 in Cases 8990-M and 9820-M. 

In October 1961 defendants filed a similar and almost identical ' 
joint complaint against the Port Authority in the same U.S. District 


Court. Up to that time none of the defendants herein had done any- 


thing to further their own cause in reducing their airport charges 


at Miami International Airport. 


15. Following the said District Court decree, the Port Authority, 


(a) as of October 1, 1961 eliminated the said cargo terminal charges 


on all airlines including defendants, and (b) formulated a policy of 


reduced airport charges retroactive to July 1, 1961 based ona 


standard form of settlement agreement, making substantial reductions 


in airport charges. This agreement was thereafter available to all 


other airlines including defendants, which recited inter alia as 


follows: 


“WHEREAS, in an action filed by certain forei ths 
airlines in the United States District Court for: 
the Southern District of Florida, in cases numbered 
8990-M-Civil and 9820-M-Civil, a decree adverse to 
the Authority was entered; and from such decree the 
Authority has filed its appeal to the United States 
Court of Appeals for the Fifth Circuit; 


“WHEREAS, the Authority is desirous of avoiding 
further and additional litigation, and resolving any 
dispute between the parties hereto, by reason of the 
charges imposed by the Authority at Miami 
International Airport." | 


* *# & & 2% * ® (and) 


ARTICLE VI 


Certain foreign airlines have filed actions against 


the Authority in the United States District Court for 


the Southern District of Florida, in cases numbered 
8990-M-Civil and 9820-M-Civil. In the event that such 
litigation, or any settlement thereof, results in a 
reduction of the charges to be paid by said foreign 
airlines, or results in a reduction or elimination of 
the fee imposed upon their suppliers of gas and oil 
products and meals aloft, then the Authority agrees 
that the charges imposed upon 
and its suppliers shall be reduced or eliminated to 
the same extent and upon the same basis as accorded 


the litigants, and the same shall be effective 
immediately upon the entry by the court of the final 
order upon the merits of the case, or the order of 
dismissal upon settlement. 
16. On or about September 17, 1963, defendants settled their 
litigation with the Port Authority in four separate written 
agreements identical to the standard form agreement mentioned 
above. 
17. Pursuant to said settlement agreement defendants' airport 
charges were immediately and substantially reduced by the 
elimination of both passenger and cargo terminal charges and 


defendants also received a joint settlement refund check from 


the Port Authority in the sum of One Hundred Twenty-two 
Thousand Eight Hundred Forty-four Dollars and Fifty Cents 


($122,844.50). Of this amount the defendant BAL received over 
$70,000.00 and the defendant BWIA over $45,000.00. 

18. Since said settlement refund in September 1963 defendant 
BWIA has, pursuant to said settlement agreement, continued to 
enjoy savings in airport charges at Miami International Airport 
up to December 31, 1965, of approximately $85,000.00 or a total 
benefit of $130,000.00 through December 31, 1965. Beginning 
January 1, 1966, BWIA‘*s charges were reduced to the extent of 
further savings of approximately $10,000.00 per annum, plus 
savings of approximately $7,000.00 for January and February 1966 


alone. 


19. Since September 1963 BAL and BOAC on behalf of BOAC-CUNARD, 


pursuant to said settlement agreement, have enjoyed savings in 


airport charges at Miami International Airport up to December 31, 


1965, of approximately $125,000.00. Beginning January °1,| 


the further savings will approximate $10,000.00 per annum, 


not known to plaintiff the breakdown of such savings since 
' September 1963 between BAL and BOAC. | 
20. Plaintiff's substantial extensive and eccietonteare! 
have thus directly inured to the benefit of the defendants 


hundreds of thousands of dollars. 


1966, 


It is 


ces 


in 


21. Defendants having directly benefited substantial amounts as 


aforesaid from plaintiff's services should contribute for 
services on a quantum meruit basis. 
WHEREFORE, plaintiff prays: | 
(1) That this court acting in rece establish 
attorney ‘s fees on a quantum meruit basis | 


such 


(a) In the sum of Forty Thousand Dollars against 


the defendant British West Indian Airways, 


- Limited; 


‘. * (b) In the sum of Sixty Thousand Dollars jointly 


against the defendants British Overseas Airways 


Corporation, BOAC-CUNARD, Limited, and Bahamas 


| 
Airways Limited; | 


10 


(c) Ox in such other reasonable amounts against 
the defendants severally or jointl as the court 
may deem proper. 

(2) That plaintiff recover the costs of this suit. 


jSubscription Omitted in Printing] 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA rae 
FILED 
MAR 1 1968 
PHILIP SCHLEIT, : 
ROB : Clerk 
Plaintiff, RO ERT M. STEARNS, Cleri 
Ve ° Civil Action... 
: No. 799-66 fol 
BRITISH OVERSEAS AIRWAYS CORP., , 
et al., é 
Defendants, : 
eeeweeeeeeereeeeeeeeeeweee «fF 
PHILIP SCHLEIT, : 
Plaintiff, : 
Ve , s Civil Action 


| No. 800-66 
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N.V. T/A K.L.M. ROYAL DUTCH AIRLINES, : 

Defendant. $ 
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DEFENDANTS * MOTION TO DISMISS OR IN 
HE ALTERNATIVE FOR SUMMARY JUDGMENT 


| 
| 
' 


Defendants move the Court: : 

1, pursuant to Rule 12 of the Federal Rules of 
Civil Procedure for judgment dismissing the complaints for 
failure to state a claim against defendants upon which 
relief can be granted; 

2. in the alternative, pursuant to Rule 56 of 
the Federal Rules of Civil Procedure, for summary judgment 
in favor of defendants upon the ground that there is no | 
genuine issue as to any material fact and defendants ard 
entitled to judgment as a matter of law; | 

3. and for such other, further and different. 
relief as to the court is proper in the premises. | 

The motion is based upon the pleadings, the 
deposition of the plaintiff, the statement of material | 
facts not in dispute filed herewith, and defendants’ 


Memorandum of Points and Authorities filed herewith, 


February 29, 1968. 


[Subscription Omitted in Printing] 
[Certificate of Service Omitted in Printing] 
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{Caption Omitted in Printing] 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS AS 
TO WHICH THERE IS NO GENUINE ISSUE ON 
MOTION FOR SUMMARY JUDGMENT 
* ek 


5. Defendants had much knowledge and information and kept 
abreast of events over the years, As early as 1958 Mr. Cyril 
Hyde Condon,at that time, and continuously since then, counsel 
for all defendants and member of the firm of Condon & Forsyth, 
attorneys of record for all defendants herein, was personally 
advised by Plaintiff of the lawsuit which plaintiff was about 
to file, At that time Mr, Condon furnished plaintiff a copy of 
@ Memorandum he had filed with the Dade County Port Authority, 
in 1949 on behalf of British South American Airways Corporation 
protesting the airport charges at Miami International Airport, 
At Mr, Condon's request plaintiff periodically advised him of 
the progress of said litigation from 1958 to 1963. 


6. The opinion of the United States District Court for the 
Southern District of Florida in favor of plaintiff's clients, 
making findings of fact and including order for injunction and 
refund of overcharges was entered June 30, 1961, in cases 
numbered 8990-M-Civil and 9820-M-Civil (Aerovias Interamer, de 
Panama v, Board of County Commissioners, 197 F,Supp, 230, 255 
(S.D. Fla. 1961), All of the defendants (except BOAC-Cunard 
Limited) together with K,L,M, petitioned the Court of Appeals 
for the Fifth Circuit for leave to intervene alleging, inter 
alia, that decision in that Court in plaintiff's case would be 
“largely, if not entirely, determinative of petitioners' rights" 
in cases filed by the said defendants, as well as K,L.M., 
subsequent to June 30, 1961 (date of decision in plaintiff's 
case) and then pending in the United States District Court for 
the Southern District of Florida, The Petition carried the said 
names of Condon & Forsyth as attorneys for petitioners, 


13 


[Caption Omitted in Printing] | 
ORDER 


These causes having come before the Court for hearing 
on defendants! motions to dismiss the actions because the 
complaints therein fail to state a claim upon which relief can be 
el granted, and on plaintiff's motions for summary Judgment ; the 
Court having heard the argument of counsel and being fully 


advised in the premises, 


It is by the Court this 9 2 day of April, 1968 


oY 9 ORDERED, ADJUDGED AND DECREED that the defendants! 
° motions be, and they hereby are granted; and that the above - 
entitled actions be, and they hereby are dismissed with 


pre judice. 
[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 


OPINION 


William D Donnelly, of Washington, D. C., for the 
plaintiff. | | 


Thomas Whelan, of Washington, D. C., for the 


The Courtsis of the opinion that the complaint does 
not set forth a valid claim for relief. The plaintiff, a 
practicing lawyer; was retained by a number of airlines to 


secure the elimination of a certain charge imposed by the 
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proper authorities. Assuming that his services eventuated 
successfully, he now seeks. to recover additional compen- 
sation, other than that paid to him by his clients, from 
two other airlines which likewise benefited from the result, 
' He was not retained by the defendants and he was not 
requested by them to render any services. 

The situation differs in principle from a case in 
which a lawyer's services in behalf of one client result 
in the creation of a fund in which other persons likewise 
participate. It.is proper under those circumstances to 
compensate counsel- out-of the fund because his services 
resulted in the creation of the fund. ‘ 

A somewhat similar case in this jurisdiction, 
Doherty v. Bréss, 262 F. 2d 20, 104 U.S.App.D.C. 308 (1958) 
in sdtchsepaneatl was awarded compensation for services 
rendered to one cliént as a result of which other persons 
benefited and were required to pay him an additional fee, 
likewise differs telpindibio, itosehe Doherty case counsel 
represented the plaintiff in one of a number of similar 
actions. A stipulation was entered in all the actions that 
a test case should ,be tried first and that other actions 
would abide the event of the test case. Counsel in that 
case was a plaintiff in the action before this Court seek- 


ing to recover additional fees from all parties who had 


15 | 
| 
benefited by the result of the test case. Both this Court 


and the Court of Appeals predicated its allowance of the 


claim solely on the fact that all parties entered into ‘the 


stipulation that the test case be tried first and,there~ 
fore, would be benefited ‘by, the mesult if it were favor- 


| 
able to them. There is no similar situation in this case. 


| 

The defendants'. motion to dismiss the complaint | 
is granted. | 
April 10, 1968. | 


[Subscription Omitted in Printing] 


| 
[Caption Omitted in Printing] | 


NOTICE OF APPEAL | 


= Notice is hereby given that Philip Schleit, Plaintiff 


above named, hereby appeals to the United States Court of ‘Appeals 
for the District of Columbia Circuit from the Order dismissing the 


' complaints for failing to state a claim upon which relief can be 


- granted, which Order was entered April 22, 1968. 


oS [Subscription Omitted in Printing] 
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ClviL DOCKET 
Tuited States District Court for the District of Columbia 


PROCEEDINGS ae ee 4 
Deposit for cost by 
Complaint, appearance filed 
Summons, copies (1 ) and copies (1) of Complaintissued ser, 7 166 : 
e = Keys oa e ¢ > x engin im ° et ete J ©, nsw: to 
Mi 966 filed 
; ndan > com ’ 7 66 ‘ ' 
' otts owbridge anda dden 
r ’ ow A : ‘ 
ae a eS 
No ¢ 0 osition © ° ' : 1 8/66 yx 


IE ee A | 
Interrogatories by pltf to deft; c/s 11/28/66; Exhibits A & B. filed, 


Answer of deft to interrogatories of pltf; c/s 2/6/67. filed 
First Botice ‘nicer ele 13 
Certificate of Readiness by pltf; c/m 7/17/67. filed 


4 
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Orposition of deft to Certificate of Readiness; 
Phillip D. Bostwick: o/m 7/27/67: i.0 T/arii 7. | 
Consert Order consolidating with CA 799-66 for ‘discovery, pretrial] 


and trial. eyrran, Co 
i e 


Recommendation sustainine defendant's objection to certificate 
of readincss; case to he placed on Reacy Calendar as of 


Nctober 14, 1967: all discovery to he completed thereto, (AC Ni 


| | Assistant Pretrial F; 


i me ee 


Feb. | 1% Stipulation by counsel that each party will file cross-motions | for 
| summary judgment simultaneously on February 


Mar.|1 || Motion of defts. to dismiss; Statement; P&A's: c/m 


Mar. EE: Points and Authorities of plaintiff in opposition t 


summary judgment,.__¢c/m.__3/]3/68, ___ se ede 
Apt al_ Memorandum. of Points and Authorities of deft. in opposition to motio 


1968 | ___ for summary judement; statement; ¢/m_ 4/5L68. pe Deere se 
Apr! 2 22. 2, Order granting defendant's motion to dismis hi sei : 


ae With prejudace. Ni. ee | Holtz 
a _granting-defendants Motion to.dismiss...... .._.|Holtzoff, J. _! 
May | anpeal by pitff from order of 4-22-68. Copy mailed to _! 
Pear oe ees Potts. Deposit $5.00 by Donnelly.) nos SERS 


| ceedings, Vol. Is. .b-10-68: pes. 1=25,/ (Rep: Gerald _| 
eee Afited inte 799s66) | 
alune_6 | Cost bond on apreal_by pinet.. in sum .of £250.00 with. National Surety | 

i _eorroration; approved. 000... nee ee harrran,_¢ <a 


= ass jor a a ar eet tt So nese esansp=i asain taainaassints Goubleiminisso | if pesseiubaimmatiap iaieeiahinone onricniameacemmnt 
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[ Caption Omitted in Printing] 
Complaint to Establish and Enforce Attorney's 


Fees and for Declaratory Judgment 
1. Jurisdiction is vested in this court by virtue of the fact 
that the amount in controversy exceeds the sum of $10,000 exclusive 
of interest and costs. Diversity of Scctceuanep also exists beeniae 
plaintiff and defendant are citizens of different countries. Juris- 
diction is conferred on this court by 28 U.S.C. sections 1332 and 
2201. 
2. Plaintiff is an attorney at law and a resident of the District 
of Columbia. 
3. Defendant, (hereinafter sometimes called "K.L.M.), is a foreign 
corporation organized and existing under the laws of the Kingdom of 
the Netherlands. K.L.M.is transacting and doing business in the 
District of Columbia at 1001 Connecticut Avenue, N. W. Plaintiff 
is informed and believes that the defendant is not authorized to 
transact business in the District of Columbia. 
4. Defendant, K.L.M., now and for many years commencing prior to 
the year 1955 has conducted international airline services to and 
from Miami International Airport, Miami, Florida. Such airport 
from 1946 to the date hereof has been operated by the Board of 
County Commissioners of Dade County, Florida acting as "Dade County 
F atharityv® Ono vrsinay BEV SF) Phy Owe: his Sty"). 
5. For many years prior to December 19, 1958 the charges and 
operational fees for the use of Miami International Airport exacted 
by the Port Authorityand paid and required to be paid by the defendant 
and by all other airlines except the so-called "Big Four" airlines of 


Miami (Pan American World Airways, Inc., Eastern Airlines, Inc. , 
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Delta Air Lines, Inc., and National Airlines, Inc.) were substantially 
higher than those paid by the said Big Four. Such higher charges 
consisted of:- (1) passenger terminal charges; (2) ares terminal 
charges; (3) indirect charges on gasoline, oil and other laviation 
petroleum products; (4) indirect charges on meals served to passengers 
aloft; and (5) higher landing charges. | 
6. During the period 1955 and 1961 plaintiffwas under retainer by 
upwards of 18 small airlines to eliminate or reduce the said dis= 
criminatory airport charges at the Miami International Airport, 
through administrative action of the Civil Aeronautics Board, the 
Civil Aeronautics Administration (later to become the Federal Aviation 
Agency), and the Department of State, and by court action. Defendant 
did not retain plaintiff nor do anything toward the elimination or 
reduction of said discriminatory charges. ! 
7. During the period from June 1955 to September 1963 plaintiff per- 
formed many hours of work in research, consultation and conferences 
with respect to complaints and in proceedings instituted by plaintiff 
before the said executive agencies of the United States government 

as well as in litigation in the courts, all directed toward the ob- 
jective of eliminating or reducing the said discriminatory airport 
charges. 
8. On December 19, 1958 plaintiff on behalf of seventeen airlines 
filed a complaint for injunction relief against the Port nathemetie 
in the United States District Court for the Southern District of 
Florida - Miami Division. Plaintiff soon after filed in the same 
court a similar complaint for another airline. Such complaints were 


consolidated and assigned Civil Action numbers 8990-M-Civil and 
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9820-M-Civil. Litigation of these cases was long and arduous and 


was prosecuted solely by plaintiff in the said District Court, the 


United States Court of Appeals for the Fifth Circuit and the United 


States Supreme Court. Plaintiff also prosecuted certain similar 
cases in the state courts of Florida. 
9. Although the defendant did not join as a formal party in said 


complaints or efforts above mentioned, it followed such events 


continuously being fully aware that it would benefit from whatever suc- 


cesses could be achieved by plaintiff. 
10. A United States District Court decree in favor of plaintiff's 
clients was entered on June 30, 1961 in Cases 8990-M and 9820-M. 
In October 1961 defendant filed a similar and almost identical com- 
Plaint against the Port Authority in the same U.S. District Court. 
Up to that time the defendant herein had done nothing to further its 
own cause in reducing its airport charges at Miami International 
Airport. 
11. Following the said District Court decree, the Port Authority, 
(a) as of October 1, 1961 eliminated the said cargo terminal charges 
on all airlines including defendant, and (b) formulated a policy of 
reduced airport charges retroactive to July 1, 1961 based on a 
standard form of settlement agreement, making substantial reductions 
in airport charges. This agreement was thereafter available to all 
other airlines including defendant, which recited inter alia as 
follows: 
"WHEREAS, in an action filed by certain 
foreign airlines in the United States District Court 
for the Southern District of Florida, in cases numbered 


8990-M-Civil and 9820-M-Civil, a decree adverse to the 
Authority was entered; and from such decree the 
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Authority has filed its appeal to the United States 


Court of Appeals for the Fifth Circuit; 
"WHEREAS, the Authority is desirous 


‘of avoid= 


ing further and additional litigation, and resolving any 


dispute between the parties hereto, by reason 


iof the 


charges imposed by the Authority at Miami International 


Airport." 
(and) 
ARTICLE VI 


Certain foreign airlines have filed. 


lactions 


against the Authority in the United States District 
Court for the Southern District of Florida, in cases 


numbered 8990-M-Civil and 9820-M-Civil. In +t 


e event 


that such litigation, or any settlement thereof, results 
in a reduction of the charges to be paid by said 
foreign airlines, or results in a reduction or 
elimination of the fee imposed upon their suppliers 

of gas and oil products and meals aloft, then! the 
Authority agrees that the charges imposed upon 


| 9 


and its suppliers Shall be reduced or eliminated +o 


the same extent and upon the same basis as ac 


the litigants, and the same shall be effective 
immediately upon the entry by the court of the 


corded 


final order upon the merits of the case, or the 


order of dismissal upon settlement. 


12. On or about September 17, 1963 defendant settled its litigation 


with the Port Authority in a written agreement identical 


ard form agreement mentioned in paragraph 11 hereof. 


to the stand=- 


13. Pursuant to said settlement agreement defendant's airport 


charges were immediately and substantially reduced by the elimination 


of both passenger and cargo terminal charges and defendant also 


received a settlement refund check from the Port Authority in the 


sum of Fourteen Thousand Seven Hundred Fifty-six Dollars | 


($14,756.00). 


14. Since said settlement refund in September 1963 defendant has, 


pursuant to said settlement agreement, continued to enjoy reduced 
| 


airport charges at Miami International Airport up to December 31, 


x I er en eee ee 
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1965, of approximately $40,000.00 or a total benefit of $54,756.00 
through December 31, 1965. Beginning January 1, 1966 defendant's 
charges were reduced to the extent of further savings of approxi- 
mately $10,000.00 per annum. 
15. Plaintiff's substantial extensive and exclusive services have 
thus directly inured to the substantial financial benefit of the 
defendant. 
16. Defendant having directly benefited in substantial amounts 
as aforesaid from plaintiff's services should contribute for such 
services on a quantum meruit basis. 

WHEREFORE, plaintiff prays: 

(1) That this court acting in equity establish attorney's 


fees on a quantum meruit basis 
(a) In the sum of Fifteen Thousand Dollars against 
| the defendant; 
(bo) Or in such other reasonable amounts against the 
defendant as the court may deem proper. 
(2) That plaintiff recover the cost of this suit. 


[Subscription Omitted in Printing] 


{Caption Omitted in Printing] 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS AS TO WHICH 
THERE IS NO GENUINE ISSUE, ON MOTION FOR SUMMARY 
JUDGMENT 

xe * 


5. K.L.M. had much knowledge and information as to 
plaintiff's efforts and kept abreast of events over the years. As early as 
1955 K.L.M. wrote to the C,.A.B. asking to be placed on the mailing list 
for all actions in the case of plaintiff's complaint in C.A.B. Docket No. 
7324, with respect to the discriminatory charges at the Miami airport, 

In 1957 and 1958, Linus 'H. Walker, "Counsel U.S.A." for K.L.M. was 


Zo 


personally briefed by plaintiff on all proceedings before the C.A.B., Cc. 
A.A. and Department of State and the then planned court litigation that 
was to follow, Said Walker, as counsel for K.L.M. expressed to plain- 
tiff great interest on behalf of K.L.M. in anything that might be done 
toward elimination or reduction of discriminatory charges payable by 
K.L.M. at Miami International Airport, Throughout the period beinne- 
ing about 1958 and ending with the close of the triai in plaintiff's case 
(December, 1960), Linus H, Walker, "Counsel U.S.A." for defendant 


K.L.M., from time to time and as occasion occurred, exchanged infor- 


mation with plaintiff with respect to plaintiff's pending case and the 
potential claim of K,L.M. 
6, The opinion of the United States District Court for the 
Southern District of Florida in favor of plaintiff's clients, making 
findings of fact and including order for injunction and refund of overcharges 
was entered June 30, 1961, in cases numbered 8990-M-Civil and 
9820-M-Civil (Aerovias Interamer, de Panama v. Board of County 
Commissioners, 197 F.Supp. 230, 255 (S.D.Fla, 1961). This 
opinion, as reported in the "Aviation Daily" is referred to in ‘ letter, 
July 12, 1961, from K,L.M.'s "Counsel U.S.A." to plaintiff (Answ. 
to Interr., para. 33). K.L.M. andothers, upon appeal fromi that 
decision by the Port Authority, petitioned the Court of Appeals for the 


Fifth Circuit for leave to intervene, alleging, inter alia, that decision 
in that Court would be "largely, if not entirely, determinative of 
petitioners' rights” in cases filed by K,L.M. and others gubsejuent to 
June 30, 1961 (date of decision in plaintiff's case) and then pending in 
the United States District Court for the Southern District of Florida, 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


: Whether the allegations of plaintiff-appellant's com- 
plaint were so far deficient that he could prove no set of facts 


thereunaer in support of his claim that would entitle him to 


relkier. 
@ 
- Zs Whether, a complaint by the plaintiff attorney for 
4 allowances of attorneys’ fees on account of the creation of a 


fund by stare decisis for the benefit of the defendant airlines 

is insufficient because of the omission to allege prior stipula- 
tion by the defendant airlines to abide the result of actions on 
rm similar claims brought by the plaintiitf-attorney on behalf of his 


client airlines. 


This pending case has not previously been before this Court. 


a 


a 


bd 
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STATEMENT OF THE CASE 


Plaintiff-appelllant is an attorney at law residing and 
practicing in the District of Columbia. His complaints in the 
instant case allege that he performed legal services that direc- 
tly resulted in substantial financial benefits to the defendant 


airlines by creating a fund by wey of stare decisis although he 


at no time professed to represent them (JA 5-9, 18-22). 


Nature or the Case | 
Schleit, attorney for certain Latin American airlines, after 
years of effort, and on June 30, 1961, obtained a decision for 


his clients ordering elimination of various charges exacted at 


the Miami International Airport and held to be illegally discrim- 


| 
inatory as against foreign airlines, Aerovia Interamer, de 


Panama v. Board of County Commissioners Acting as Dade County 
| 


Port Authority, 197 F. Supp. 230, 255 (S.D. Fla. 1961). The 
| 
decree was actually entered in November, 1961. The Port Author- 


ity appealed. In October, 1961, the British and Dutch airlines 


defendants finally acted by filing through their counsel com- 


plaints in the same Court that were substantially identical with 


the successful complaint of Schleit and that sought the same 
relief. Shortly thereafter, and while its appeal to the Court 
of Appeals for the Fifth Circuit was still pending, the Bort 


Authority, to avoid the threatened litigation and suits by many 


| 


v 


4 
other foreign airlines not clients of Schleit, promulgated a stan- 


dard form of settlement agreement open to all foreign airlines 
(and effective as of July 1, 1961) that granted a major portion 
of the same benefits that had been obtained by the decree for 
Schleit's een Some foreign airlines entered into the 
settlement agreement immediately but not the British or Dutch 
lines defendant here. Thereafter the Court of Appeals reversed 
the Schleit decree (Board of County Com'rs, v. Aerolineas 
Peruanasa, S,A,, 307 F. 2d 802 (5th Cir. 1962)) and the Supreme 
Court of the United States denied certiorari. Ae jas Intey- 
Americanas de Panama, S,A,, et al,, v. Board of County Commis- 
sioners of Dade County, Florida, 371 U.S. 961, rehearing denied 
February 25, 1963, 372 U.S. 932. In the meantime various other 
foreign airlines had entered into the standard settlement agree- 
ment. The complaints of the British and Dutch airlines had been 
dismissed in the United States District Court for the Southern 
District of Florida and appeals had been noted. After the denial 
of certiorari in Schleit's case, the British and Dutch airlines 
entered into the standard form of settlement agreements, each of 
which still recited the Schleit District Court decree and the 
desire of the Port Authority to avoid additional litigation. 


They also dismissed their appeals. Under their settlement agree- 


ments the British airlines received refunds totalling in excess 


1/ The offered standard settlement barred refunds for the 
period prior to July 1, 1961, that were required in the decree 
for Schleit's clients. 


5 
of $100,000.00 and the Dutch a lesser sum. The settlements gave 


forward reductions that effected savings of several hundred 


thousand dollars additionally for the same airlines. 


The Course of Proceedings 
Appellant Schleit filed his complaints in the instant case 
in the Court below on March 25, 1966, seeking award of reasonable 
attorney's fees on account of the benefits conferred on the 
defendant British and Dutch airlines, respectively (JA 1,3; 16, 
18). Defendants filed answers May 27, 1966 (JA 1, 16). The 
cases were consolidated for discovery, pretrial and trial| (JA 
17). Almost two years after answer, and on March 1, 1968, the 
defendants filed their joint Motion to Dismiss or in the insane 
tive for Summary Judgment (JA 2, 17, 11). Plaintiff also) filed 
Motions for Summary Judgment on March 17, 1968 (JA 2, 17). At 
the hearings on the Motions, and upon the insistence of hie 
judge, the defendants were forced to make an election as to 
whether they would urge and argue the Motion to Dismiss or the 


Motion for Summary Judgment. They elected to argue the Motion 


to Dismiss. | 


Disposition in the Court Below 


After hearing, the District Court filed an opinion dated 


April 10, 1968 (JA 13-14) holding that the complaint "does not 
set forth a valid claim for relief" and granting the defendants' 


motion to dismiss the complaint (JA 13, 15). The opinion of the 


¢ 


5 


6 
Court below is reported in Schleit v. British Overseas Airvays 


Corp,, 283 F. Supp. 99. Its order entered April 22, 1968, grants 
both defendants’ motions and dismisses plaintiff's actions with 


prejudice (JA 13). 


Jurisdiction this C = 

The order of the Court below from which this appeal is taken 
was entered April 22; 1968 (JA 13, 3, 17). MNotices of appeal 
were filed May 20, 1968 (JA 15, 3, 17). Jurisdiction of this 


Court is invoked under 28 U.S.C. sec. 1291. 


7 | 
STATEMENT OF THE FACTS 


Because the only guestion is whether the complaints,;| respec- 


tively, state a cause of action upon which relief can be granted, 


and, because they are in relevant parts, substantially identical, 
| 

the following summary of the pertinent allegations is based 

chiefly on the complaint against the British airlines (gA| 3-10) : 


The defendants, British Overseas Airveys Corporation, BOAC- 
Cunard Limited, Bahamas Airways Limited and British West Indian 
Airways Limited, for many years have conducted international air- 
line service to and from International Airport, Miami, Floria, 
operated since 1946 by the Dade County Port Authority (JA) 5). 

For many years prior to December 19, 1958 (when Schleit 
filed his complaint), the Miami airport charges exacted of all 
international airlines other than the Big Four (Pan American, 
Eastern, Delta and National), were substantially higher than 
those required to be paid by the Big Four. These higher charges 
consisted of (1) passenger charges; (2) cargo charges; (3) 


indirect charges on aviation petroleum products; (4) indirect 


charges on meals delivered at the airport for service to passen- 
| 


gers aloft; and (5) higher landing charges (JA 5). 


Commencing in 1955, plaintiff Schleit was retained by a num- 
ber of small airlines to obtain elimination of the Miami airport 
discriminatory charges by administrative proceedings or Court 


action. Schleit was not retained by the defendant British and 


8 
Dutch airlines. During the period ending in October, 1961, they 


did nothing toward eliminating the discriminatory charges (JA 5). 

Plaintiff, from June 1955 to September 1963 expended many 
hours in research, consultation and conferences with respect to 
administrative proceedings and Court actions to eliminate the 
Giscriminatory airport charges (JA 6). 

On December 18, 1958, in the United States District Court 
for the Southern District of Florida and on behalf of 17 of his 
client @irlines, Schleit filed complaint against the Miami Port 
Authority to enjoin the collection of the allegedly discrimina- 
tory charges. A later complaint for an additional airline filed 
by Schleit in the same Court against tbe same defendant and for 
the same relief was consolidated with the first case. The 
actions were prosecuted solely by Schleit (JA 6). 

The British and Dutch airlines followed the events of the 
Schleit actions continuously, being fully awere that they would 
benefit from any success of Schleit (JA 6). 

On June 30, 1961, in Schleit's actions, the United States 
District Court entered its opinion in favor of Schleit's 
clients, directing injunction against the discriminatory 
charges, and awarding refunds for overcharges, so far as amounts 
thereof were established, that had been exacted prior to the 
@ate of the opinion (JA 6). 

In October 1961, the British and Dutch airlines, through 


their own attorneys, filed in the same United States District 


| 
9 | 
Court for the Southern District of Florida their complaints 


against the Port Authority, substantially identical with ‘those 
filed by Schleit in his successful suits (JA 6, 20). | 

The complaints clearly alleged as to both the British air- 
lines and the Dutch airlines the benefits derived by then from 
the decrees obtained by Schleit's efforts. The complaints 
alleged (JA 7, 20): | 

The Port Authority, after the Schleit decrees (and although 


the Port Authority's appeal therefrom wes pending): (1)/| Elimin- 


ated as of October 1, 1961, the cargo terminal charges on all 
airlines including the defendant British and Dutch atrithes 
/theretofore, per ton, $2.00 for international airlines, $1.00 
for domestic airlines, $0.00 for the Big Four/; (2) formulated 


a policy for substantial reduction in other airport charges 


retroactive only to July 1, 1961 (the day after announcement of 


the decision in the Schleit actions) (JA 7, 20). This policy was 
alleged in the complaints to have been implemented by a Lcprttadl 
form of settlement agreement for the reductions which agreement 
was made available for acceptance to all airlines other than 


af | 


Schleit's clients but including the British and Dutch airlines, 


The most pertinent portions of the standard form of settlement 
es | 


2/ In fairness to the Port Authority, it should be noted that 
it offered the same standard settlement agreement benefits to 
Schleit's clients with the further proviso, however, that they 
waive and release all their rights under the Schleit decrees 
(including injunctions against discriminatory charges) and accept 
in lieu thereof amounts equal to only % of the refunds awarded 


them by the Schleit decrees. 


j 
| 
| 


10 
agreement were set forth in the complaints as follows (JA 7-8, 


20-20) : 


WHEREAS, in an action filed by certain foreign 
airlines in the United States District Court for the 
Southern District of Florida, in cases numbered 
8990-M-Civil and 9820-M-Civil, a decree adverse to 
the Authority was entered; and from said decree the 
Authority has filed its appeal to the United States 
Court of Appeals for the Fifth Circuit; and 


Whereas, the Authority is desirous of avoiding 
further and additional litigation, and resolving 
any disputes between the parties hereto, by reason 
of the charges imposed by the Authority at Miami 
International Airport. 


kxekekekeke ke kR EE 


ARTICLE VI 


Certain foreign airlines have filed actions 
against the Authority in the United States Dis- 
trict Court for the Southern District of Florida, 
in cases numbered 8990-M-Civil and 9820-M-Civil. 
In the event that such litigation, or any settle- 
ment thereof, results in a reduction of the 
charges to be paid by said foreign airlines, or 
results in a reduction or elimination of the fee 
imposed upon their suppliers of gas and oil prod- 
ucts and meals aloft, then the Authority agrees 
that the charges imposed upon 
and its suppliers shall be reduced or eliminated 
to the same extent and upon the same basis as 
accorded the litigants, and the same shall be 
effective immediately upon the entry by the court 
of the final order upon the merits of the case, 
or the order of dismissal upon settlement. 


The complaints allege that each of the British and Dutch 
airlines on September 17, 1963, elected to enter into written 
forms of settlement agreements that were identical with the 


standard form of agreement theretofore described in the 


3/ pao 
complaint (JA 8, 21). 


| 
| 
| 
| 
| 
| 


Each of the complaints details allegations as to the very 


substantial amounts in dollars that were refundedto each 


lof the 


defendant airlines and that were saved to each of them by the 


reductions in charges (JA 9; 21-22). The complaints fur 


allece that plaintiff Schleit's substantial services thu 


ther 


$ direc- 


tly inured to the substantial financial benefit of the defendants 


(JA 9,22). 
eguity of attorneys’ fees on a quantum meruit basis (JA 
22). 


Opinion Below.--The opinion of the Court below (JA 


And the complaints conclude with prayers for) award in 


9-10; 


113-15) 


first makes a basic and invalid distinction in law between an 


attorney's claim where a fund is created by decree and one where 


the fund is created, as it were, by stare decisis. 


It apparently 


assumes that creation of a fund by stare decisis is adequately 


alleged by the complaint, 
fails to allege a fact situation similar to that in Do 


Bress, 104 U.S. App. D.C, 308, 262 F. 2a 20 (1958) (where 


3/ The decrees for Schleit's clients had been reversed 


But it holds that Schleit's complaint 


next 


there 


in the 


Court of Appeals for the Fifth Circuit on July 31, 1962: 


County Com'rs, v. Aerolineas Peruanasa, S,A,, 307 F. 2d. 
Schleit's petition for certiorari was denied January 14, 


(Board of 
802); 
1963 


(Aerovias Interamericanas de Panama, S,A., et Sly Ve Board of 


County Commissioners of Dade County, Florida,371 U.S. 96 
ing denied February 25, 1963, 372 U.S. 932). 


l, rehear- 


The Port Authority 


Resolution that approved the British and Dutch airline settlement 
agreements states that the appeals of those airlines from the dis- 


missals of their complaints, then pending in the Court o 
for the Fifth Circuit, were also to be dismissed. 


£ Appeals 
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was 2 prior stipulation by the defendant to abide the result in 


a test case to be conducted by the plaintiff attorney for his 


client) and for that reason must be dismissed (JA 15). 


Ls 


ARGUMENT 


Li. The Dismissals Below are Founded upon Plain Error of Law. 


Dismissal of a complaint for failure to state a cla 


permissible only where it appears beyond doubt that plai 


im is 
| 


ntiff, 


under the allegations, can prove no set of facts in support of 


his claim that would entitle him to relief. Conley v. Gibson, 


355 U.S. 41, 45-46; Sass v. District of Columbia, 316 F. 


367 (1963), 114 U.S. App. D.C. 365. 


The conclusion of the opinion takes as its major pr 


2d 366, 


emise a 


non-existent rule of law. It erroneously treats the decision in 


Doherty v. Bress, 104 U.S. App. D.C. 308, 262 F. 2d 20 (1958) as 


enunciating a limited equity principle whereas this Court wes 


there careful to state that Doherty merely applies the principles 


of Sprague v. Ticonic Nat, Bank, 307 U.S. 161, to the pa 
factual situation. Doherty v. Bress, supra, p. 310. 
The opinion below is directly contra to Spraque v. 


Nat, Bank, 307 U.S. 161 (1939). The opinion below holds 


rticular 


\Ticonic 


that, 


where, as here, the complaint claims an awerd for attorney's 


fees for benefits conferred and alleges that counsel in 


lestablish- 


ing the claims of his clients also established the claims of 


defendants--in effect created a fund by stare decisis--the situa- 


| 
tion thus alleged-- ! 
| 
differs in principle from a case in which a lawyer’ 
services in behalf of one client result in the crea 
tion of a fund in which other persons likewise pert 
cipate. (JA 14) 


s 


1L- 
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This, of course, is in the teeth of the Sprague case, In that 


leading case, the Court held that where the claiming attorney in 
establishing the claim of his client also, by virtue of stare 
decisis, establishes the claims of others whom he did not under- 
take to represent, this alse will be treated as the creation of a 
“fund, as it were, through stare decisis" though not creation of 
a fund through a decree; that, in determining the power, ina par- 
ticular case of equity to do justice, the case of such a fund will 
be treated as a mere variant of, and equivalent to, the case of a 
common fund established by decree. In the Doherty case, this 
Court quoted sufficient of the Sprague opinion to make clear that 
this was its understanding of the Sprague case. Any Lingering 
doubt on the matter is removed by the Court's more recent explana- 
tion of the holding in Sprague. In Fleischmann v. Maier Brewing 
Co,, 386 U.S. 714, the Court said (p. 719): 

Sprague itself involved a variation of the common- 

fund situation where, although the plaintiff had 

not in a technical sense sued for the benefit of 

others or to create a common fund, the stare 

decisis effect of the judgment obtained by the 

plaintiff established as a matter of law the 

right to a discernible class of persons to collect 

upon similar claims. The Court held that the gen- 

eral equity power ‘to do equity in a particular 

situation’ supported an award of attorney's fees 

under such circumstances for the same reasons that 

underlay the common-fund decisions, 


For the Court below 'to hold, as it did, that a case based on the 


stare decisis fund theory "differs in principle” from a case 


based on a true common-fund theory is obviously a complete 
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disregard of decisional law that is presumably still to be fol- 
lowed in this jurisdiction. | 
Having made the unfounded distinction "in principle" between 


claims based on creation of a common-fund by decree and claims 


based on creation of a fund by stare decisis, the opinion below 


proceeds to its second error and erroneosuly limits applicability 
of the stare decisis rule to the facts in Doherty v. Bress, 
supra. The opinion below does apparently recognize that the 
Doherty case allows an award of attorney's fees where there was 
creation of a fund, not by decree, but by stare decisis. But the 
opinion notes as a fact in the Doherty case, that "all parties 
entered into the stipulation that the test case be tried! first, 
and, therefore, would be benefited by the result if it were fav- 
orable to them" (JA 14-15). And the opinion asserts that the 
trial court and this Court predicated allowance of the attorney's 
claim in Doherty solely on that fact. The opinion in the instant 
case then finds "There is no similar situation in this case" and 
hence the complaint must be dismissed (JA 15). 
The opinion below thus erroneously regards the rule! author- 
izing attorney's fees, where otherwise appropriate on equitable 
principles, even though the fund is created only by stare decisis 


rather than by decree, as a doctrine of equity narrowly to be 


applied only in cases bearing white-horse similarity in facts to 


the Doherty case, 
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We recognize that the fact of "stipulation" was treated by 


this Court in the Doherty case as a circumstance of relevance and 
importance in the decision. It was highly pertinent, perhaps 
decisive having regard to the other circumstances of the case, 
because award to Bress operated to cut down the fee of attorney 
Doherty, who, as Hartford's retained counsel, was already of rec- 
ord actively prosecuting the very action, before Hartford took 
any of the steps held by this Court to have enlisted the aid of 
Bress, and before Bress did any of the things for which the com- 
pensation award was made against Doherty. But this Court in the 
Doherty SSI See it clear that it wes not narrowing for 
this circuit the scope of the principles of equity jurisprudence 
enunciated in Sprague v. Ticonic Nat, Bank, supra, for it said 
(Doherty v. Bress, 104 U.S. App. D.C. 308, 310, 262 F. 2d 20, 
22): 

While Sprague involves a different factual situa- 

tion we believe the principles set forth therein 

are applicable here. 


and this Court said (Ibid.): 


The absence of a formal relationship of attorney 
and client is not decisive. 


4/ It would appear that in the Doherty case this Court found a 
contract of attorney-client relationship implied in fact by reason 
of the stipulation but nothing in that case ne@tes the power of 
the equity court, under the teaching of Spraque, on purely equit- 
able grounds to imply the relationship as a matter of law in order 
to do equity in the circumstances. See G, T, Fogle & Co, v. 
United States, 135 F. 24 117, 120 (4th Cir. 1943). 


17 


Again, in Whittier v. Emmet, 108 U.S. App. D. C. 191, 281\F. 2a 


24, this Court said (p. 199): 


The nature and extent of the legal services per- 
formed control the allowance rather than any for- 
mal relationship between the client and attorney. 


We recognize that the allowance of attorney's fees here 


sought is appropriate “only in exceptional cases and for 


ating reasons of justice." Sprague v. Ticonic Nat, Bank, 


domin- 


| supra, 


p. 167. But we believe that this was an exceptional case, It 


involved battles with bureaucratic indifference, applicatiion of 


principles of international law and interpretation of inter- 


national conventions. The recovery for the plaintiff Schleit's 


clients was minuscule as compared with the tremendous benefits 


derived by the airlines defendant in the instant cases. 


They 


were practically the only other foreign airlines that had any 


appreciable stake in correcting the discriminatory charges at the 


Miami airport. Yet they lay back, hesitant to run the risk of 


antagonizing the Port Authority with whom they must contunue to 


do business daily and unwilling to incur possible intensification 


of world-wide competition by Pan American, whose preferential 


treatment at the airport would be destroyed. Plaintiff and 


his clients 


took all these risks and in the trial court decree vindicated 


their contentions and established their claims. The claims of 


the defendants were necessarily established as well since there 


were no defenses against their claims that had not been overcome 


in the decrees for plaintiffs’ clients. The amounts of 
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defendants’ refunds were simply a matter of Liquidation by calcu- 


lation from existing and unquestioned records. The benefits 
necessarily flowed in tremendously greater amount to the defend- 
ant airlines since they, on the basis of the trial court decrees, 
were offered a settlement agreement that was necessarily on the 
same basis as that offered to all foreign airlines, and they 
enjoyed a much greater volume of business, Thus, after all the 
work was done, and without the necessity of any expense, the 
defendant airlines stepped in and picked up on their claims, thus 
establishing the major portion of the recovery. 

In any event, it is submitted that plaintiff is entitled to 
have the judgment of the District Court as to the fairness of 
making an award determined on the basis of all the circumstances 
as they may be established by his proofs. The error of the 
court below arbitrarily stops him at the threshold and robs him 


of the benefits of the well-established equitable doctrine of the 


Sprague case. 


z The Record is Clear that Defendants’ Claims were Established 
by Plaintiff's Litigation for his Client, 


Up until June 30, 1961, the date of the District Court's 
decision in Schleit's case, the Port Authority had refused to con- 
sider, or make, any adjustments in the charges exacted of foreign 
airlines and of Braniff Airways (also engaged in international 
flights from and to Miami), which airlines had all been paying 


the higher airport charges at Miami International Airport. 
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Within two months after the District Court decree was actually 


entered (November, 1961), on the basis of its June 30, 1961 opin- 
ion and decision, a standard form for agreement with foreign 
airlines was approved by the Port Authority on January 16, 1962, 
At that time, the Port Authority approved agreements in the stan- 
dard Zorm with Cunard Eagle, Panama Aeronautica, and Branifé, 
although Braniff apparently bargained for and Etec otase minor 
variations. The portions of the standard form a neette uniformly 
used in compromise with the foreign airlines quoted in| the com- 
plaint, supra, p. 10 (JA 7) clearly show that the benefits con- 
tained in uniform terms of settlement with the foreign airlines 


were the direct result and consequence of the Litigation conduc- 


ted by Schleit and of the decrees obtained by him for his clients. 


They specifically refer to the Schleit decrees, by docket num- 
bers, as the specific motivation for the agreement. | 

It is true that the District Court decree obta ined by Schleit 
was later reversed on appeal and that the defendants dia not exe- 
cute their standard settlement agreements with the Port Authority 
until after such reversal. This hiatus, however, in no wey 
breaks the chain of causation between Schleit's efforts and the 
benefits to defendants. | 

Having once approved the execution of anertenentaqrecnenes 
in standard form in January, 1962, with certain of the foreign 


airlines, the Port 4Suthority wes bound by applicable law, and 


was faithful to its concept of the same, requiring that all 
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airlines of the same class be treated equally. The "standard" 


and uniform nature of the agreement wes in accord with the Port 
Authority's policy of nonediscrimination within a class, and its 
interpretation of the minimal duty imposed on it by Article 15 of 
the Chicago aera Article 15 of the Chicago Convention of 
194G, 61 Stat. 1180, required that the Miami airport, inter alia, 
“be open under uniform conditions to the aircraft of all other 
contracting States." Hence, once the Port Authority had approved 
the execution by foreign airlines in January, 1962, of the 
first of the agreements in “standard form," there could not be 
more than two classes of international airlines so far as classi- 
fication for airport charges was concerned: (1) Big Four air- 
lines; (2) All other airlines. The requirements of non- 
discrimination thenceforwerd imposed on the Port Authority the 
duty to continue to keep open to all foreign airlines its offer 
to enter into the standard form agreement making reductions and 


providing for refunds. Thus, upon the execution of the first of 


5/ This interpretation of minimal compliance with Article 15 
of the Chicago Convention was approved by the Court of Appeals 


for the Fifth Circuit in Board of County Com'rs. v. Aerolineas 
Peruanasa, S,A., 307 F. 2d 802, 807: 


Appellees, on the other hand, have at all times 
been afforded uniform conditions. The same charges 
were made against them as against Braniff, an 
American National, flying internationally. They 
were a part of the same class for the purposes of 
charges and the contracting airlines upon the 
expiration of the twenty year contracts, will 

join that class, 
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the standard form agreements in January, 1962, the rights of 


defendants to have reductions and refunds measured by the terms 

of the standard form agreements accrued and were irrevocably ves- 
ted as of that date. As shown above, the reductions and refunds 
provided by the agreement, as shown by its recitals and provi- 
sions, were the direct consequence of the Schleit decrees. In 
fact, Article VI tied some of the charges to the future fortunes 
of Schleit's decrees in the appellate courts or the terms of any 
settlement Schleit might in the future drive with the Bort Author- 
ity (JA 7). | 


It is true that the defendant British and Dutch airlines 


belatedly and in October, 1961, filed their own complaints after 
the decision for Schleit's clients on June 30, 1961, and 
abstained temporarily from signing the standard agreements in the 
hope of greater benefits by their suits, But the complaints of 
the British and Dutch airlines were dismissed by the Dis trict 
Court after the reversal of Schleit's decree in the court of 
Appeals. After the Supreme Court denied certiorari to Schleit, 
the British and Dutch airlines accepted the benefits Schleit had 
obtained for them and which had all the time been vested in, and 
held open for, them by signing the standard form of agreements on 
September 17, 1963. At the same time, they agreed to dismiss 
their appeals to the Court of Appeals for the Fifth Circuit taken 


from the orders of dismissal of their tardy complaints filed after 


the Schleit decree, The hiatus in time obviously in nd wy 
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obscures the track of cause and effect between Schleit's decrees 
in the District Court and the defendants’ benefits measured by 
the standard forms of agreement that they signed. 

The defendants also voluntarily supplied rurther evidence 
that it is to Schleit' that they owe all the benefits derived 
through their settlement agreements. While the appeal of the 
Port Authority from Schleit's District Court decrees was pending 
in the Court of Appeals for the Fifth Circuit, they, with the 
exception of BOAC-Cunard, filed in that Court their petitions for 
leave to intervene, alleging, inter alia, that decision in 
Schleit's cases would be: 


- - . largely, if not entirely, determinative of 
petitioners’ rights (JA 12, 23). 


It is manifest, therefore, that Schleit by the litigation and 
decrees for his clients so far and so completely established 

the claims of defendants that his services must rightly be 
deemed to have resulted in the establishment of a fund by wey of 
stare decisis within the contemplation of the equitable prin- 


ciples laid down in Sprague, supra. 


23 


CONCLUSION | 
It is submitted that the dismissals in the Court below were 

the result of a fundamental misapprehension as to the Seating and 
right application of the principles of equity authoritatively set 
forth in the Ticonic case and applied in the Doherty case. By 
reason of that error of law in the Court below, plaintifs 
appellant has been wrongfully deprived of his day in court ere 
his right to a careful consideration of all the facts a5 circum- 


| 
stances upon which plaintiff relies in invoking the equity juris- 


diction to require that defendants "do equity". 


It is submitted that the order for dismissal in the two 


cases on appeal should be reversed. 


Respectfully, 


William D. Donnelly 
Attorney for the Appellants 

919 18th Street N.W. 

Washington, D.eC., 20006! 
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BRIEF FOR APPELLEES 


Statement of the Case 


Plaintiff, a practicing lawyer, brought these actions in 

' equity to recover attorney’s fees from defendant airlines, 
although they never retained him or requested him to 

_ render any services on their behalf. Plaintiff claims that 
' defendants benefited from the “stare decisis” effect of liti- 
- gation he had prosecuted, unsuccessfully, in behalf of a 
| number of other airlines. He asserts that he is now entitled 
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to attorney’s fees from defendants on a quantum meruit 
basis in addition to those amounts already paid to him by 
his clients. 


After issue was joined, defendants moved for judgment 
dismissing the separate complaints, or in the alternative, 
for summary judgment. The District Court dismissed the 
complaints, stating: 


“The Court is of the opinion that the complaint does 
not set forth a valid claim for relief. The plaintiff, a 
practicing lawyer, was retained by a number of air- 
lines to secure the elimination of a certain charge im- 
posed by the proper authorities. Assuming that his 
services eventuated successfully, he now seeks to re- 
cover additional compensation, other than that paid to 

- him by his clients, from two other airlines which like- 
wise benefited from the result. He was not retained 
by the defendants and he was not requested by them to 
render any services.” JA 13-14; Schleit v. British Over- 
seas Airways Corp., 283 F. Supp 99 at 100 (D.D.C. 
1968) 


Plaintiff now appeals from the judgments of dismissal. 


The background of the within actions may be summar- 
ized as follows. Several years ago, plaintiff was retained 
by a number of airlines operating flights into Miami Inter- 
national Airport to seek relief against allegedly discrimina- 
tory charges imposed by the Dade County Port Authority 
for the use of the airport (JA 5, 19). 


On behalf of his clients, plaintiff first pursued the matter 
through various administrative agencies, without success. 
Thereafter, he instituted ‘litigation in the United States 
District Court for the Southern District of Florida, Miami 
Division, seeking injunctive and monetary relief for his 
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‘clients (JA 6, 19-20). After lengthy proceedings in the 

‘ District Court, a decree in favor of plaintiff’s clients was 
entered, Aerovias Interamericanas de Panama, S.A. v. 

| Board of County Commissioners, 197 F. Supp. 230 (S.D. 

| Fla. 1961), rev’d, 307 F.2d 802 (5th Cir. 1962), cert. denied, 
371 U.S. 961 (1963). 


The action in the Florida District Court was not a repre- 
sentative or class action and plaintiff does not claim other- 
wise herein (JA 3-10, 18-22). Defendants at no time entered 
into any agreement or stipulation to abide by the results of 
that litigation, nor were any of the defendants herein 
parties to that action (JA 6, 19-20). The individual relief 
granted by the Florida District Court at the conclusion 
' of the proceedings in that action was specific to each of the 
' named plaintiffs therein on whose behalf the action had 
' been prosecuted by plaintiff. Aerovias Interamericanas de 
' Panama, S.A. v. Board of County Commissioners, supra, 
| 197 F. Supp. at 256. No fund was created for the benefit 

of any group or class as a result of the litigation in the 

Florida District Court, and plaintiff does not claim other- 

wise herein (JA 3-10, 18-22). 


The defendant in the Florida litigation, the Board of 
County Commissioners of Dade County, Florida, appealed 

' from the final decree of the District Court to the Court of 
' Appeals for the Fifth Circuit. While this appeal was pend- 
| ing, defendants herein commenced independent and sepa- 
' rate litigation on their own behalf through counsel of 
their own choosing, seeking to obtain relief similar to 

' that granted plaintiff’s clients in the prior litigation (JA 
6, 20). Also while the appeal was pending, the Board of 
County Commissioners adopted a resolution eliminating 
certain of the charges under attack in the Florida litiga- 
tion, and pursuant thereto, offered to all users of the Miami 
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International Airport an agreement whereby these charges 
would be eliminated retroactively in exchange for a cove- 
nant not to institute or join in any litigation involving 
such charges (JA 7-8, 20-21). 


The Court of Appeals for the Fifth Circuit reversed the 
decree of the District Court and held as a matter of law 
that plaintiff’s clients therein had no claim upon which re- 
lief could be granted. The complaints were dismissed. 
Board of County Commissioners v. Aerolineas Perunasa, 
S.A., 307 F.2d 802 (5th Cir. 1962). Certiorari was denied 
by the Supreme Court of the United States. Aerovias 
Interamericanas de Panama, S.A. v. Board of County Com- 
missioners, 371 U.S. 961 (1963). 


Thereafter, the separate and independent complaints 
filed by defendants herein against the Board of County 
Commissioners were dismissed, upon the authority of the 
decision of the Court of Appeals for the Fifth Circuit. An 
appeal was filed by defendants from this dismissal and 
during the pendency of the appeal, defendants entered into 
the above-described settlement agreements with the Board 
of County Commissioners (JA 8, 21). 


Plaintiff subsequently filed the within actions against 
these defendants, claiming that they had benefited by his 
unsuccessful litigation in Florida against the Board of 
County Commissioners of Dade County, Florida. The al- 
leged benefit to defendants is that “following the . . . 
[Florida] District Court decree”, cargo terminal charges 
on all airlines using the Miami International Airport were 
eliminated, and the Port Authority “formulated a policy 
of reduced airport charges retroactive to July 1, 1961,” 
through a standard form settlement agreement which, 
when executed, resulted in substantial refunds and sav- 
ings. Plaintiff alleges that defendants received the bene- 
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i fits of the eliminated cargo terminal charges and, having 

' executed said agreements, also received the benefits of 

' refunds and savings in respect to other airport charges 
(JA 7-8, 19-21). 


Summary of Argument 


Plaintiff, an attorney, is not entitled to attorney’s fees 

' from non-clients, such as defendants, simply because his 

' efforts in prior litigation may have led to the establish- 

' ment of a rule of law which, through stare decisis, con- 
ferred benefits on defendants. 


Defendants did not retain, engage or enlist the services 

- of plaintiff, as an attorney or otherwise, in connection with 

certain Florida litigation he prosecuted involving charges 

. at the Miami International Airport. Accordingly, as no . 

' attorney-client relationship existed at any time between 

| plaintiff and defendants, plaintiff is not entitled to recover 

attorney’s fees on the basis of quantum meruit, or on any 
other basis. 


Defendants were not parties to the litigation prosecuted 

in Florida by plaintiff on behalf of his clients. That litiga- 

' tion was not a class action and defendants herein at no time 
' stipulated or agreed to be bound in any way by its outcome. 


The litigation prosecuted by plaintiff in Florida did not 
result in the creation or enhancement of any fund or prop- 
| erty which could be charged with attorney’s fees. Indeed, 
' the litigation was ultimately unsuccessful and the com- 
' plaints therein dismissed for failure to state a claim. 
Plaintiff’s clients recovered no funds or property, and no 
fund was established for the benefit of any class of per- 

. sons, as a result of the Florida litigation. 


6 
ARGUMENT 


1. 


Plaintiff, as a practicing attorney, has no proprietary 
interest in the stare decisis effect of a court decision 
brought about by his efforts. 


Plaintiff petitioned the District Court for an award of 
attorney’s fees in equity. He claims that the stare decisis 
effect of the decree entered in favor of his clients in the 
District Court in Florida impelled the Board of County 


Commissioners to eliminate certain allegedly discrimina- ~ 


tory charges and that this action inured to the benefit of 
all other airlines using Miami International Airport, in- 
cluding defendants. Plaintiff contends that defendants 
have benefited as a direct result of the Florida District 
Court’s decree and, therefore, plaintiff should be awarded 
attorney’s fees against defendants upon a quantum meruit 
basis. 


In essence, plaintiff’s claim is premised upon the proposi- 
tion that any attorney who handles litigation leading to 
the establishment of a rule of law is entitled to an award 
of attorney’s fees from any person who derives any benefit 
from that rule of law in the future. For example, if plain- 
tiffs proposition be correct, any lawyer who is successful 
in obtaining a tax refund for his client by litigation which 
results in a new rule of tax law would be entitled to attor- 
ney’s fees, on a quantum meruit basis, from every taxpayer 
who thereafter benefits from the favorable ruling. 


This view was summarily rejected by this Court in 
Whittier v. Emmet,’ where the Court stated: 


1 Whittier v. Emmet, 108 App. D.C. 191, 281 F.2d 24 (D.C. 
Cir. 1960) ; accord, Honda v. Clark, 276 F. Supp. 154, 158 (D.D.C. 
1967). 
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“This decision, however, was merely an application of 
law which was available to other litigants under the 
doctrine of stare decisis. One who is influential in liti- 
gation leading to the announcement of a rule of law 
does not thereby gain a right to compensation from all 
those who later benefit from the application of the rule.” 
281 F.2d at 32. 


The unsoundness of plaintiff’s claim for relief in these 

cases was recognized in Realty Equities Corp. v. Gerosa, 

' 30 Mise. 2d 481, 209 N.Y.S.2d 446 (Sup. Ct. N.Y. 1960), 
where the court stated: 


“... ‘Dominating reasons of justice’, in the instant case, 
clearly compel a denial of the allowances applied for. 
Indeed, the granting of the allowances would tend to 
produce such abuses and mischievous results that it 
might well be held that their granting would be against 
public policy. If plaintiffs were permitted to prevail, 
any attorney bringing an action to declare invalid tax 
laws or other statutes could, if successful, recover a 
fee from every member of the public who, through 
stare decisis, may be benefited by the decision in favor 
of the plaintiff in that action, either through being 
entitled to a refund, or through being saved from the 
necessity of paying the tax, or otherwise.” 30 Misc. 2d 
481 at 491-2. 


Plaintiff has no recognizable right to compensation from 
' defendants merely because they may have benefited from 
' gervices he rendered clients in other litigation, and the 
court below was correct in holding that the complaints 

' herein do not set forth valid claims for relief. 


2. 

-Plaintiff’s unsuccessful litigation in Florida did not 
result in the creation or enhancement of any fund or 
res against which attorney’s fees could properly be 
awarded in the case at bar. 


The Florida litigation prosecuted by plaintiff on behalf 
of his clients against the Board of County Commissioners’ 
of Dade County, Florida was unsuccessful. The ultimate 
result of that litigation was that plaintiff’s clients had no 
claim upon which relief could be granted. The complaints 
were dismissed. No funds or property was recovered in 
that litigation. No fund or res was created or enhanced 
for the benefit of any parties or non-parties as a result 
of that litigation. 


Nonetheless, and in an effort to sustain his claim herein, 
plaintiff relies heavily upon the case of Sprague v. Ticonic 
National Bank, 307 U.S. 161 (1939). He views the case as 
holding that: 


“where the claiming attorney in establishing the claim 
of his client also, by virtue of stare decisis, establishes 
the claims of others whom he did not undertake to rep- 
resent, this . . . will be treated as the creation of a 
‘fund, as it were, through stare decisis’ though not 
creation of a fund through a decree; that, on determin- 
ing the power, in a particular case of equity to do 
justice, the case of such a fund will be treated as a 
mere variant of, and equivalent to, the case of a com- 
mon fund established by decree.” Brief for Appellant 
at 14. 


9. 


‘Plaintiff has either misread or misunderstood the decision 


in Sprague v. Ticonic National Bank. Under no view does 
that case support the claim for relief asserted herein. 


In Sprague, Lottie Sprague delivered money to the Ti- 
conic Bank to set up a trust in which she and others had 
beneficial interests. In accordance with the trust agree- 
ment, uninvested money of the trust was deposited by the 
bank in its commercial department, awaiting investment. 


‘This money, as well as the money from fourteen other 
‘ trusts, was secured by bonds set aside as required by federal 
‘law. When the Peoples National Bank took over the assets 
of Ticonic (including the bonds) and later went into re- 


ceivership, Lottie Sprague brought suit to impress a lien 


‘on the bonds securing her uninvested funds. She contended 
' that when the bonds were sold for $20,000, the lien at- 


- tached to the fund created by the sale and as a lien creditor 


she was entitled to $3,500, the full amount of her uninvested 


trust funds in the account plus interest. Ultimately, she 
' prevailed, with the result that the uninvested funds of the 


other trusts (approximately $8,500), which had also been 


secured by those bonds, were fully recoverable. After de- 
‘ducting this $8,500, about $8,000 of the proceeds of the 


bonds remained.? 


‘Lottie Sprague then sued for attorney’s fees. She as- 


| serted that she had prosecuted the litigation solely at her 
' own expense and had established, as a matter of law, the 
right of the trustees of the other trusts to recover the 
' full amount of the uninvested funds from the proceeds of 
' the bonds as lien creditors. She asked that attorney’s fees 
and litigation expenses be awarded, as the proceeds of the 


bonds were more than sufficient to pay off the principal 


| 28prague v. Ticonic Nat’l Bank, 28 F. Supp. 229 (D. Me 
1939), rev’d in part, 110 F.2d 174 (1st Cir. 1940). 
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and interest due (approximately $8,000 surplus). The Su- 
preme Court held that the District Court, in the exercise of 
its equity powers, could allow as “costs” attorney’s fees and 
litigation expenses in certain cases. 


The Court went on to hold that the case of Lottie Sprague 
was one where the Court could, in its discretion, exercise 
its equity powers and award attorney’s fees and litiga- 
tion expenses. Said the Court: 


“To be sure, the usual case is one where through the 
complainant’s efforts a fund is recovered in which 
others share. Sometimes the complainant avowedly 
sues for the common interest while in others his liti- 
gation results in a fund for a group though he did 
not profess to be their representative. The present 
case presents a variant of the latter situation. In her 
main suit the petitioner neither avowed herself to be 
the representative of a class nor did she automatically 
establish a fund in which others could participate. 
But in view of the consequences of stare decisis, the 
petitioner by establishing her claim necessarily estab- 
lished the claims of fourteen other trusts pertaining 
to the same bonds.” 

“That the party in a situation like the present neither 
purported to sue for a class nor formally established 
by litigation a fund available to the class, does not 
seem to be a differentiating factor so far as it affects 
the source of the recognized power of equity to grant 
reimbursements of the kind for which the petitioner in 
this case appealed to the chancellor’s discretion. ... 
Whether one professes to sue representatively or for- 
mally makes a fund available for others may, of course, 
be a relevant circumstance in making the fund liable 
for his costs in producing it. But when such a fund is 
for all practical purposes created for the benefit of 


| 
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others, the formalities of the litigation—the absence 
of an avowed class suit or the creation of a fund, as it 
were, through stare decisis rather than through a de- 
cree—hardly touch the power of equity in doing justice 
as between a party and the beneficiaries of his litiga- 
tion. ... In the actual exercise of the power to award 
costs ‘as between solicitor and client’ all sorts of practi- 
cal distinctions have been taken in distributing the 
costs of the burden of the litigation. ... In any event, 
such allowances are appropriate only in exceptional 
cases and for dominating reasons of justice.” 307 U.S. 
at 165-67 (footnotes omitted). 


In Sprague, therefore, there was a fund and that case 


merely decided that Federal Courts could award attorney’s 
fees in equity to the prevailing party of an action out of 
' @ fund before the Court where such fund, in which others 
' had an interest, had been created through the efforts of 


the prevailing party in the litigation. 


Sprague and its predecessors,’ represent a departure‘ 
from the general American rule that attorney’s fees are 


3 United States v. Equitable Trust Co., 283 U.S. 738 (1931); 


' Central R.R. & Banking Co. v. Pettus, 118 U.S. 116 (1885); 
_ Trustees of the Internal Improvement Fund v. er ta 105 U.S. 
| 527 (1882); Guardian Trust Co. v. Kansas City S. Ry., 28 F.2d 
' 233 (8th Cir. 1928), rev’d on other grounds, 281 U.S. i (1980). 


*There are other recognized exceptions to the rule that attor- 
ney’s fees are not generally recoverable by a prevailing party. 


' For example, where the litigation is based on a contract which 
provides for the payment of attorney’s fees incurred in enforcing 
' the contract, attorney’s fees have been awarded, Fleischmann 

Distilling Corp. v. Maier Brewing Co., 386 U.S. 714 (1967); 


Wolf v. Cohen, 126 App. D.C. ——, 379 F.2d 477 (D.C. Cir. 1967) ; 
Cahill v. Bryan, 87 App. D.C. 271, 184 F.2d 277 (D.C. Cir. 1950) ; 
or where the prevailing party has been subjected to a fraudulent, 
groundless or vexatious claim or defense, see, Newman v. Piggie 
Park Enterprises, Inc., 390 U.S. 400 (1968); or where a statute 
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not awarded as a matter of course to the prevailing party 
in an action.’ This exception was born of equity and came 
in recognition of the fact that there are certain cases where, 
for dominating reasons of justice, a party whose position 
has been vindicated should be relieved of the expenses of 
the litigation, including attorney’s fees. In the Sprague 
situation, where a judgment or decree results in the crea- 
tion or enlargement of a fund which benefits others, as 
well as the prevailing party litigant, equity recognizes an 
award of attorney’s fees out of that res or fund in order 
to do equity “between a party and the beneficiaries of his 
litigation.” * The fundamental aim in making an award in 
such a case is to relieve a party who unfairly had to carry 
the whole burden of the day in court.? Thus, courts have 
awarded attorney’s fees in equity in cases where there was 
a definite, earmarked fund or res before the Court (or there 


authorizes such payment, attorney’s fees have been awarded, 
Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 714, 
721 n. 17 (1967). In Honda v. Clark, 276 F. Supp. 154 (D.D.C. 
1967), for example, the award of attorney’s fees was made under 
Section 20 of the Trading with the Enemy Act, 50 U.S.C. App., 
§20 (1964). See, Aratani v. Kennedy, 228 F. Supp. 706 (D.D.C. 
1964). Some statutes, like Section 501 of the Labor-Management 
Reporting & Disclosure Act, permit recovery of attorney’s fees on 
the basis of benefits conferred. 73 Stat. 5385 (1959), 29 U.S.C. 
§501 (1964); see, Ratner v. Bakery and Confectionery Workers, 
122 App. D.C. 372, 354 F.2d 504 (D.C. Cir. 1965) ; Bakery & Con- 
fectionery Workers v. Ratner, 118 App. D.C. 269, 335 F.2d 691 
(D.C. Cir. 1964) ; Milone v. English, 113 App. D.C. 207, 306 F.2d 
814 (D.C. Cir. 1962). See also, Schmidt v. McCarthy, 125 App. 
D.C. 131, 369 F.2d 176 (D.C. Cir. 1966). See generally, Annot., 
8 L.Ed. 2d 894 (1963). 

5 Qelrichs v. Spain, 82 U.S. (15 Wall.) 211, 230-231 (1872); 
Wolf v. Cohen, 126 App. D.C. ——, 379 F.2d 477 (D.C. Cir. 1967) ; 
Fletcher v. Coomes, 52 App. D.C. 159, 285 F. 893 (D.C. Cir. 1922) ; 
Annot., 8 L.Ed. 2d 894, 902 (1963). 6 Moorz, FepERAL Practice 
54.77 [2] at 1348 (2d ed. 1966) ; D.C.C.E. §15-701 at 148 (1966). 


6 Sprague v. Ticonic Nat’l Bank, 307 U.S. 161, 167 (1939). 
7 Ibid. 
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was personal jurisdiction over persons in possession of the 
wes or fund)* and the fund was created, preserved or en- 
hanced by the litigation to the benefit of persons other than 
the immediate parties.? Frequently, the fund was created 
in a class action.”° 


A proper claim for the awarding of attorney’s fees in 
‘equity arises directly out of successful litigation and from 


| 8$ee, in particular, Sprague v. Ticonic Nat'l Bank, 307 US. 
‘161 (1939) ; Trustees of the Internal Improvement Fund v. Green- 
ough, 105 U.S. 527 (1882) ; Lafferty v. Humphrey, 101 App. D.C. 
(222, 248 F.2d 82 (D.C. Cir. 1957); Washington Gas & Light Co. 
v. Baker, 90 App. D.C. 98, 195 F.2d 29 (D.C. Cir. 1951) ; United 
States v. Anglin & Stevenson, 145 F.2d 622 (10th Cir. 1944); 
Guardian Trust Co. v. Kansas City S. Ry., 28 F.2d 233 (8th Cir. 
'1928), rev’d on other grounds, 281 U.S. 1 (1930); Eichelberger v. 
‘Symons, 53 App. D.C. 116, 288 F. 654 (D.C. Cir. 1923). In United 
‘States v. Anglin & Stevenson, supra, the court explained in some 
‘detail how it was exercising jurisdiction over the fund. 


® Sprague v. Ticonic Nat'l Bank, 307 U.S. 161 (1939) ; Trustees 
‘of the Internal Improvement Fund v. Greenough, 105 U.S. 527 
| (1882); Bebchick v. Public Util. Comm., 115 App. D.C. 216, 318 
F.2d 187 (D.C. Cir. 1963) ; Lefferty v. Humphrey, 101 App. D.C. 
222, 248 F.2d 82 (D.C. Cir. 1957); Washington Gas Light Co. v. 
‘Baker, 90 App. D.C. 98, 195 F.2d 29 (D.C. Cir. 1951) ; Fletcher v. 
' Coomes, 52 App. D.C. 159, 285 F. 893 (D.C. Cir. 1922) ; see, Whit- 
' tier v. Emmet, 108 App. D.C. 191, 281 F.2d 24 (D.C. Cir. 1960) ; 
Walsh v. Nat'l Sav. and Trust Co., 101 App. D.C. 195, 247 F.2d 
781 (D.C. Cir. 1957) ; Caine v. Payne, 89 App. D.C. 260, 191 F.2d 
' 482 (D.C. Cir. 1951); Geiger v. Peyser, 74 App. D.C. 372, 123 
F.2d 167 (D.C. Cir. 1941); Thomas v. Peyser, 73 App. D.C. 155, 
‘118 F.2d 369 (D.C. Cir. 1941) ; Hichelberger v. Symons, 53 App. 
D.C. 116, 288 F. 654 (D.C. Cir. 1923); Weinberg v. ee 81 
F. Supp. 353 (D.D.C. 1948); Guardian Trust Co. v. Kansas City S. 
Ry., 28 F.2d 233 (8th Cir. 1928), rev’d on other grounds, 281 U.S. 1 
(1930) ; United States v. Anglin & Stevenson, 145 F.2d 622 (10th 
' Cir, 1944) ; Cutler v. American Fed. of Musicians, 231 F. Supp. 
' 845 (S.D.N.Y. 1964); Annot., 8 L.Ed. 2d 894, 905 (1963). 


1° Central R.R. & Banking Co. v. Pettus, 118 U.S. 116 (1885); 
' Lafferty v. Humphrey, 101 App. D.C. 222, 248 F.2d 82 (D.C. 
Cir. 1957); Angoff v. Goldfine, 270 F.2d 185 (1st Cir. 1959); 
| Monaghan v. Hill, 140 F.2d 31 (9th Cir. 1944); 2 Barron & 
Hourzorr §570.1 (1961). 
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the favorable judgment or decree entered. The award is 
generally a part of the relief granted to the prevailing party 
at the discretion of the trial court. Where, as here, a sepa- 
rate proceeding in equity is brought, it is in the nature of 
an ancillary proceeding to pending or concluded litigation.” 
However, whether an award of attorney’s fees is sought in 
the principal litigation or in a supplemental proceeding, the 
underlying requisites for such extraordinary relief remain 
the same. There must be success in the principal litigation 
because the award is made to the prevailing party. There 
must be a definite, earmarked fund which was created or 
enhanced to the benefit of others, because the award is de- 
signed to do equity “between a party and the benefici- 
aries of his litigation.” ** Further, this fund must be before 
the Court if it is to be charged with attorney’s fees. 


In Sprague v. Ticonic Nat'l Bank, 307 U.S. 161 (1939), the 
proceeding was characterized as an “independent proceeding sup- 
plemental to the original proceeding”. 307 U.S. at 170. See, 
Schwartz v. United States, 381 F.2d 627, 631 (3d Cir. 1967); 
Preston v. United States, 284 F.2d 514 (9th Cir. 1960). See also, 
the scholarly discussion in Guardian Trust Co. v. Kansas City 8. 
Ry., 28 F.2d 233 (8th Cir. 1928), rev’d on other grounds, 281 U.S. 
1 (1930); United States v. Equitable Trust Co., 283 U.S. 738 
(1931). 


12 Sprague v. Ticonic Nat’l Bank, 307 U.S. 161, 167 (1939). 


15 


3. 


_ Plaintiffs claim in the cases at bar is far removed 
from the holding and rationale of the Sprague case. 


The underlying considerations present in Sprague v. 
'Ticonic National Bank, supra, have no applicability to the 
cases at bar. 


(a) No fund or res was created by the Florida action. 
'The only relief awarded was individually computed re- 
fund relief, as well as injunctive relief, in favor of spe- 
cifically named plaintiffs. Aerovias Interamericanas de 
‘Panama, S.A. v. Board of County Commissioners, 197 F. 
‘Supp. 230 (S.D. Fla. 1961). This critical difference was 
‘pointedly dealt with by the Court below: 


“The situation [in the cases at bar] differs in principle 
from a case in which a lawyer’s services in behalf of 
one client result in the creation of a fund in which 
other persons likewise participate. It is proper under 
those circumstances to compensate counsel out of the 
fund because his services resulted in the creation of 
the fund.” JA 14; Schleit v. British Overseas <Air- 
ways Corp., 283 F. Supp. 99 at 100 (D.D.C. 1968). 


Even if the “award” in the Florida action could be loosely 

_ described as a “fund or res,” it was one in which defendants 

' had no recognizable interest and from which they received 

no benefits. Nor was this “fund or res” before the Court 

below to be charged with attorney’s fees. In any event, if it 

' ever could be said to have existed, it was, in fact, extin- 

guished by the reversal in the Fifth Cirenit. The defend- 

' ants, therefore, received no benefit flowing from the judg- 
' ment or decree of the Florida District Court. 
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(b) The Florida District Court action was not a class 
action binding on persons who did not join.” It affected 
only the plaintiffs in that action. The individualized re- 
lief accorded the plaintiffs in the Florida action, under the. 
decree of the Court in that case, did not compel any general 
relief to others. The act of the Port Authority in eliminat- 
ing cargo terminal charges was not pursuant to or com- 
pelled by the decree of the District Court, but was one of 
administrative discretion which went further than the 
Court decree required by eliminating certain of the charges 
as to all airlines, effective October 1, 1961." 


The “offer to settle” by the release agreement was on its 
face an effort by the Port Authority to avoid additional 
litigation.** The Port Authority had already determined to 
contest plaintiff’s litigation by appeal, and clearly had not 
accepted the decision of the District Court. Defendants 
herein had filed their actions after the Florida District 
Court decision, and it was these independent actions which 
were settled with the Port Authority in September, 1963.** 
Even if the Port Authority was motivated to settle with 
other airlines like defendants, which sought to take advan- 
tage of the temporary precedent of plaintiff’s suit, such 


13No common or joint right was at stake in the Florida litiga- 
tion. Domestic lines were ‘dismissed from the case early in the 
proceedings and certain Cuban airlines among the foreign airlines 
in the litigation were denied relief accorded to others. Aerovias 
Interamericanas ae Panama, S.A. v. Board of County Comm’rs, 
197 F. Supp. 230, 254 (S.D. Fla. 1961). The relief which was 
granted to the other foreign airlines was based either upon the 
provisions of the Chicago Convention or upon similar provisions 
of Bilateral Air Transport Service Agreements. Jd. at 236. The 
injunctive relief and the individually calculated refunds were 
limited to “these plaintiffs” named or intervening in that case. 
Id. at 254-256. 


14 See the analgous situation in Whittier v. Emmet, 108 App. 
D.C. 191, 281 F.2d 24, 32 (D.C. Cir. 1960). 


16 JA 7-8, 20-21. 
16 Toid. 
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cannot be regarded as a “benefit of his litigation” which 
will support plaintiffs claim against these defendants. 


‘Such intangible and indirect benefits as plaintiff has alleged 
‘have never been sufficient bases to support an award of 
‘attorney’s fees.17 See Whittier v. Emmet, discussed at 


pages 6-7, supra. 


(c) Plaintiff has brought this action in his own right. 
He was retained by the plaintiffs in the Florida action and 
presumably was compensated by them for his services. 


'-“TH]e now seeks to recover additional compensation other 


than that paid to him by his clients....” JA 14; Schleit v. 
British Overseas Airways Corp., 283 F. Supp. 99 at 100 
(D.D.C. 1968). It is difficult to perceive how recovery by 


' plaintiff in the cases at bar will distribute “the costs of the 
_burden of the litigation.”** The equity which forms the 


‘underlying basis for such a claim seems to run more prop- 
7 erly to the party who has had to absorb these expenses— 


‘not to his attorney.’ As was stated by the court in Berry 


v. Root, 148 F.2d 945 (5th Cir. 1945), a Florida bankruptcy 
case: 


17 Geiger v. Peyser, 74 App. D.C. 372, 373, 123 F.2d 167, 168 


~ (D.C. Cir. 1941) ; Adbott, Puller & Myers v. Peyser, 75 App. D.C. 
_ 162, 124 F.2d 524 (D.C. Cir. 1941); Thomas v. Peyser, 73 App. 
"D.C. 155, 159-160, 118 F.2d 369, 373-374 (D.C. Cir. 1941). 


18 Sprague v. Ticonic Nat’l Bank, 307 U.S. 161, 167 (1939). 
19 Defendants’ position is not that an attorney never has standing 


' to sue in equity for attorney’s fees. Where there has been a denial 
' or an inadequate award of attorney’s fees, attorneys have been 
' held to have standing to contest the inadequate award, usually by 
' appeal where that avenue was open. Preston v. United States, 284 


| F.2d 514 (9th Cir. 1960); Angoff v. Goldfine, 270 F.2d 185 (1st 
_ Cir. 1959), Where, also, ‘the plaintiffs in the primary litigation 


' yefuse to join in a proceeding in equity for attorney’s fees, it 


seems proper that the attorney would have standing to initiate 


_ the action. See, Lafferty v. Humphrey, 101 App. D.C. 222, 248 


F.2d 82 (D.C. Cir. 1957). Defendants argue, in the case at bar, 
that plaintiff merely seeks an increment to his attorney’s fees and 
the Florida litigants themselves are in no way relieved of the 
burden of their day in court. 
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“The true theory of requiring other parties to a case to 
help pay the attorney’s fee of the party whose activity 
has benefited them, is that such a sharing of the burden 
is the equitable right of the party. It ought to be en- 
forced in the name of the party, and include all other 
expenses necessary to the litigation. Except where the 
law provides for a fee to be paid to the attorney, ac- 
cording to the better rule the attorney ought not to 
proceed for the contribution in his own name, but in 
the name and right of his client. These attorneys by 
releasing their client who employed and primarily owes 
them certainly do not strengthen their claim against ~ 
others who did not employ them and ordinarily would 
owe them nothing, though benefitting by their services.” 
148 F.2d 945 at 947. 


(d) An award of attorney’s fees in equity arises out of 
successful litigation and is awarded as a matter of discre- 
tion by the court to the prevailing party in that litigation. 
As an action in equity for attorney’s fees is in the nature 
of an ancillary proceeding,” the venue of such a proceed- 
ing should be identical to that of the original cause.** This 
is so because it is the court of the principal litigation which 
would have jurisdiction over the parties and res or fund 
before the court, and would be in a position to weigh the 
equities underlying such a discretionary award. In the 
cases at bar, the principal litigation, to which defendants 
were not parties, was conducted in the Florida District 
Court and was ultimately unsuccessful. This proceeding in 
equity was brought, not in the Florida District Court, but 


20 See footnote 11, supra. 


22 See, Local Loan Co. v. Hunt, 292 U.S. 234, 239 (1934); 
1 Barron & Hoxrzorr §23 at 93 (1961) ; 1 Moore, Feperan Prac- 
TICE 0.90 [3] at 822-23 (2d Ed. 1964). 
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in the District Court for the District of Columbia. No 
precedent has been found in which a court has awarded 
attorney’s fees in equity to a prevailing party in connection 
with litigation which was not conducted before that court. 
In addition, no precedent has been found in which an award 
of attorney’s fees had been upheld in favor of a party, who, 
as in the cases at bar, did not prevail. 


4. 


Benefits which indirectly result from a court decree 
‘are plainly an insufficient basis for awarding attorney’s 
‘fees in equity to an attorney against non-clients. 


Plaintiff has argued, in support of his claim for an award 
‘of attorney’s fees in equity, that the “reductions and re- 
funds [out of which he constructs a “fund”] provided by 
‘the agreement [the settlement agreement offered by the 
‘Port Authority] ... were the direct consequence of the 
Schleit decrees.” Brief for Appellant at 21. Where “benefits 
‘of a judgment or decree” have formed a basis of an award 
'of attorney’s fees in equity, such benefits have uniformly 
related to the effect of a judgment or decree upon the 
parties (or persons who became parties) to the litigation, 
or upon a res before the Court.”? Examination of the cases 
‘cited in footnotes 8, 9 and 10, supra, pages 13-14, con- 
firms this. Particularly illustrative, however, are Central 
‘RR. & Banking Co. v. Pettus, 113 U.S. 116 (1885) and 
Lafferty v. Humphrey, 101 App. D.C. 222, 248 F.2d 82 (D.C. 
Cir. 1957). 


In Central R.R. & Banking Co. v. Pettus, a class action 
' was brought by named complainants for themselves and on 


22 See, Annot., 8 L.Ed. 2d 894, 905-911 (1963) ; see also, Annot., 
5 L.Ed. 2d 889 (1961). 
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behalf of all creditors of the same class. The litigation was 
successful and resulted in a lien on property before the 
court. The attorneys who represented the name complain- 
ants had fee contracts with them which specified that the 
stated fee was not to be regarded as full compensation for 
their services. The contract recited that these attorneys 
would also look to other creditors who filed claims. Some of 
those creditors who had not been parties to the action later 
filed claims in the cause, which were “referred to a regis- 
ister to ascertain and report the amounts due to the com- 
plainants, and to such other unsecured creditors ... as 
should prove their claims pursuant to the decree.” ** The 
Supreme Court held that the attorneys who represented 
the named complainants, under fee contracts, could be 
awarded compensation out of the fund, namely, the “amount 
of all claims filed in the cause.”** Specifically excluded 
were those “claims which might have been but were not 
filed with the register” *® under the decree. Thus, only by 
coming into the suit and accepting the attorneyship and 
the benefits of the decree could a creditor be charged with 
a pro rata contribution to the attorney’s fees and litiga- 
tion expenses, either individually on the basis of the 
amounts recovered by the decree, or by a charge on the 
fund. 


In Lafferty v. Humphrey, Clackamas County, Oregon, had 
retained Lafferty to prosecute an action to recover its share 
of funds accumulated in “The Oregon and California land- 
grant fund” by the United States. Lafferty had commenced 
this action on behalf of Clackamas County and all other 
counties similarly situated. Plaintiff in that action was 


*3 Central R.R. & Banking Co. v. Pettus, 113 US. 116, 119 
(1885). 

34 Td. at 127. 

25 Td. at 120 and 127. 


91. 


successful and this Court ordered a distribution of the fund. 
While the decision was before the Supreme Court for re- 
view, Congress, adopting this Court’s decision, enacted 
legislation ordering distribution from the fund. The Su- 
preme Court then dismissed the petition as moot. 


Plaintiff Lafferty, who had represented Clackamas 
‘County, then sued the Secretary of the Treasury, who 
‘was in control of the fund, for attorney’s fees. This 
Court, reversing the decision of the District Court, held 
for the plaintiff Lafferty. The Court said that Clackamas 
County had been successful in its class action and that 
‘the act of Congress had the same effect as the court’s 
judgment in that action. Its reasoning was as follows: 


“The act [Act of Congress] did not purport to 
change the court’s decision. It effected exactly what 
the court ordered, distribution of the funds pursuant 

to the 1937 act, and it decided the dispute as to man- 
agement, a matter concerning which the court had said 
nothing. ... 

“(I]t [Congress] accepted the court decision as 
settling the controversy as to the nature of the lands 
and went on from there to prescribe the future man- 
agement.” 248 F.2d at 83-84. 


Rejecting the argument that the plaintiff Lafferty had 
not been retained by the other counties, the Court stated: 


“Upon the second point, that only Clackamas County 
engaged these lawyers, Sprague v. Ticonic Nat. Bank 
is dispositive. In the case at bar there was a definite, 
earmarked fund. The litigation resulted in a substan- 
tial benefit to all the counties. They all participated in 
the distribution. The complaint was brought by Clacka- 
mas County on behalf of itself and the other counties.” 
248 F.2d at 84-5. 
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Plaintiffs view in the case at bar is essentially that 
stare decisis benefits and consequences flowing therefrom 
are sufficient to support a claim for attorney’s fees in equity. 
Defendants argue that the Sprague rationale requires that 
the benefits must flow from the decree of the court itself 
and that these benefits must be found in a definite, ear- 
marked fund before the Court which was created or en- 
hanced by the judgment or decree and which can be charged 
with attorney’s fees. 


Fleischmann Distilling Corp. v. Maier Brewing Co., 386 
U.S. 714 (1967), cited by plaintiff (Brief for Appellant 
at 14), cannot be read as approving the recovery of attor- 
ney’s fees by an attorney against persons who allegedly 
benefited from the precedent his efforts brought about. 
Fleischmann dealt with the question whether attorney’s 
fees may be recovered in trademark cases absent a statu- 
tory provision authorizing it. No fund was involved in 
the Fleischmann case. Only collaterally did the Court dis- 
cuss Sprague. In Sprague, the judgment changed the na- 
ture of the fund before the Court, actually created it 
and made it accessible to other trustees. The Fleischmann 
language, discussing Sprague, quoted by plaintiff, must 
be read in that light, viz., that the force of the decree or 
judgment must create or enhance a res or fund before the 
Court to support a recovery of attorney’s fees in equity 
based on benefits arising from such judgment or decree. 


Plaintiff also challenges the holding of the court below 
that Doherty v. Bress, 104 App. D.C. 308, 262 F.2d 20 (D.C. 
Cir. 1958) was inapplicable to the case at bar. In Doherty 
v. Bress, the Hartford Insurance Company agreed by stip- 
ulation to be bound by the results of a “test” case and 
contributed to the costs of that litigation. This Court 
held that the attorneys who had handled the “test” case 
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were entitled to a portion of the fees awarded to Hart- 
ford’s own attorneys from the recovery realized by Hart- 
ford in its own case. The basis for the decision was that 
since Hartford had, by the stipulation, enlisted the ser- 
vices of the “test” case attorneys and impliedly agreed to 
compensate them based upon quantum merutt, these at- 
torneys could look to Hartford for compensation. In dis- 
cussing Doherty v. Bress, the court below stated: 


“Both this Court and the Court of Appeals predi- 
cated their allowance of the claim [for attorney’s fees] 
solely on the fact that all parties entered into the 
stipulation that the test case be tried first and, there- 
fore, would be benefited by the result if it were favor- 
able to them.” JA 15; Schleit v. British Overseas Air- 
ways Corp., 283 F. Supp. 99 at 100 (D.D.C. 1968). 


_ This view of the court below conforms exactly to the 
‘view taken by this Court in Schmidt v. McCarthy, 125 App. 
‘D.C. 131, 369 F.2d 176 (D.C. Cir. 1966), where, in foot- 
note 22, this Court stated: 


“Compare Doherty v. Bress, 104 U.S. App. D.C. 308, 
262 F.2d 20 (1958), cert. denied, 359 U.S. 934, 79 S.Ct. 
649 (1959), where we perceived from the stipulation 
and in the circumstances described, an implied cove- 
nant to compensate for reasonable value of an attor- 
ney’s services.” 369 F.2d at 182. 


Doherty, therefore, is more properly viewed as an ac- 
tion at law for attorney’s fees, based on an implied con- 
‘tract. Thus persons, like defendants, who did not retain 

the attorney, or enter into any agreement with him regard- 
"ing the litigation conducted by him, are not accountable 
' for attorney’s fees, regardless of how beneficial his ser- 
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vices may have been.** In the cases at bar, the court 
below correctly distinguished Doherty on the basis that 
plaintiff was “not retained by the defendants and he was 
not requested by them to render any services.” JA 14; 
Schleit v. British Overseas Atrways Corp., 283 F. Supp. 
99 at 100 (D.D.C. 1968). 


CONCLUSION 


The judgments of the District Court, dismissing the 
complaints, should be affirmed. 


Respectfully submitted, 


Georce N. Tompxrins, JR. 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 22035-22036 


PHILIP SCHLEIT, 


Appellant, 
Ve 
BRITISH OVERSEAS AIRWAYS CORPORATION, 
BOAC-CUNARD LIMITED, and BAHAMAS 
AIRWAYS LIMITED, and BRITISH WEST 
INDIAN AIRWAYS LIMITED, 
Appellees. 
PHILIP SCHLEIT, 
Appellant, 
Vv. 
KONINKLIJKE LUCHTVAART MAATSCHAPPIJ 
N.V. T/A K.L.M. ROYAL DUTCH AIRLINES, 
Appellee. 


APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Prelimina Ss ement 


Defendant Airlines' Brief for Appellees proceeds on the 


following premises: | 


1. That although Attorney Schleit's services may have 


benefited defendant airlines through the stare decisis effect 


of a District Court decree obtained by him, they are not thereby 
liable to contribute any compensation to him because they did 


not retain or engage his services, | 
| 
| 
2. That Schleit's litigation was not a class action 


and defendant airlines were not parties to it. | 

a. That Schleit's efforts "did not result in the crea- 
tion or enhancement of any fund;" that the litigation was 
unsuccessful; and that anyway, the District of Columbia! is the 
wrong venue. | 


his Plaintiff Schleit*s Legal Services Created 
a Fund Through Stare Decisis for the Benefit | 
of Defendant Airlines, Although Schleit was | 
not Retained by them. 


Soon after the Schleit District Court decree of June 
30, 1961, against the Dade County Port Authority, the Port 
Authority formulated a standard form settlement agreement, 
which it thereafter uniformly and continuously offered to all 
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2 


foreign airlines including the defendant British and Dutch air- 
lines. This standard form agreement recited the District Court 
decree obtained by Schleit as the sole specific reason for the 
settlement agreement, The agreement reduced airport charges 
and provided for retroactive refunds of passenger charges of 
July 1, 1961. 

Some foreign airlines as early as January 16, 1962, 
had executed the agreement which thereafter became the new maxi- 
mum airport rate structure for foreign airlines at the Miami 
International Airport. While Schleit's decree remained 
unreversed a total of at least five international airlines had 
executed the standard form agreement. After reversal by the 
Court of Appeals (September 1, 1962), several more inter- 
national airlines executed the identical standard form agree- 
ment, and finally the defendant British and Dutch airlines on 
September 17, 1963. 

The Schleit District Court decree and the consequent 
elimination of the cargo charges and the formulation of the 
standard form settlement agreement by the Port Authority, 
rendered an immediate, specific and vested benefit to defendant 
airlines. This benefit was thereafter constantly available to 
them, whenever they chose to accept it, regardless of the later 


fortunes of Schleit's Litigation. 
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2. Defendant Airlines Immediately Acquired Vested 
Rights to Standard Form Settlement Agreement 
when First Agreement Executed Following Schleit 
Decree, 


Indeed the standard form settlement agreement from 
its first adoption by some foreign airlines a few months after 
the Schleit District Court decree had to be constantly available 
to all other foreign airlines. There has never been any ques- 


tion about the proposition that a public international airport 


was required to treat all international airlines of the same 


/ 


class equally. There is also no question but that defendant 
airlines were in the same class with Schleit's client airlines 
as well as with those foreign airlines which first maaan the 
standard form settlement agreements. The Dade County Port 
Authority as operator of the Miami International Airport had 
been the recipient of over thirty million dollars in Federal 
grants-in-aid and was therefore subject to the Federal Airport 


Act (49 U.S.C, 1101), which in section 11(1) provides: 


1/ The issue in the principal case was whether all classes 
of international airlines need be treated equally as to air- 
port charges. Aerovias Inte icanas de Pana S$, A, v. 
Board of County Comm'rs, 197 F. Supp. 230 (S. D. Fla. 1961), 
rev'd 307 F. 2d 802 (5th Cir. 1962), cert. denied 371 U.S. 
921, rehearing denied, 372 U.S. 932. 


| 


4 
As a condition precedent to his approval of a 
project under this Chapter, the Administrator shall 
receive assurences in writing, satisfactory to him, 
that 
(1) the airport to which the project relates 


will be available for public use on fair and reason- 
able terms and without unjust discrimination, 


xx tk 
The Port Authority, of course, had long before given 

such assurances in writing to the Administrator of Civil Aero- 
nautics. The Port Authority, as an operator of a federally- 
subsidized public international airport, could not under the 
Federal Airport Act grant refunds and the 4% year standard form 
settlement agreement for reduced rates to some foreign airlines, 
and a few months later deny it to other foreign airlines solely 
because Schleit's decree had been reversed in the meantime. The 
Port Authority could not unjustly discriminate and did not 
attempt to unjustly discriminate against defendant airlines. 
In September 1963 they were accorded the identical settlement 
agreements and refunds as they had been offered over a year and 
a half earlier. 

Schleit's services thus did not create a mere rule of 
law such asa tax ruling which would be available as a precedent 
all over the country to analagous but factually different 


situations in an unlimited wey as suggested by defendant 


5 
airlines. In the case at bar the impact of the services and 
standard form settlement agreement was a specific, direct, and 


vested benefit limited to a discernible number of international 


airlines using the Miami International Airport. The services 
established as a matter of law the defendant airlines’ rights 
to obtain the same agreement and benefits, After the first 
standard form agreements had been executed, defendant aizlines 
could pick up their checks anytime thereafter. : 
The recovery for plaintiff Schleit's clients was 


miniscule as compared with the tremendous financial benefits 


derived by the defendant airlines, Their refunds under the 
settlement agreement aggregated over $135,000.00 and their 


| 


savings several hundred thousand dollars. 


as Defendant Airlines were in a Class Benefited 
by Schleit's Legal Services, 


The British and Dutch airlines argue that plaintiff 


must fail because his litigation was not a class action, that 
| 
defendant airlines were “not parties to the litigation," and at 


| 
no time stipulated to be bound by it. (Brief for Appellees, yp. 8.2 


| 
Defendant airlines, indeed, became parties to! 
Schleit's litigation. All of them except BOAC-Cunard were 
granted leave to intervene as amicus curje in the appeal in 
| 


! 
! 


6 
the Court of Appeals for the Fifth Circuit. Their petition 
for leave to intervene had alleged inter alia that the decision 
in Schleit's cases would be: 


- - - largely, if not entirely, determinative of 
petitioners’ rights (JA 12, 23). 


A class action is not a prerequisite to recovery by 
Attorney Schleit in this proceeding. The plaintiff in Spraaye 
v. Ticonic Nationa] Bank, 307 U.S. 161, 59 S. Ct. 777, 83 L. 

Ed. 1184, did not purport to sue for a class, nor formally 
establish by litigation a fund available to the class. Similarly, 
in the case of Doherty v. Bress, 104 App. D.C. 308, 262 F. 2d. 

20 (D.C. Cir. 1958), cert. denied 359 U.S, 934, Attorney Bress 
aid not bring 2 class suit nor purport to represent Doherty or 
Hartford, but was awarded attorney fees as his services benefited 
the plaintiff in that case. 

While Schleit's litigation was not strictly a class 
suit, the defendant British and Dutch airlines followed constantly 
the events of the litigation and treated the suit as completely 
applicable to themselves when they sought to intervene, supra. 

Throughout the litigation the defendant Dade County 
Port Authority also treated Schleit's suit as equivalent to a 
class suit. Similarly, the Court of Appeals treated Schleit's 


clients as merely part of a class along with defendant airline 
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KLM, Braniff Airways and a prior British airline, Board of 

County Comm'rs v. Aerolineas Peruanasa, S, A,, 307 F. 24/802, 
| 

805, 807. | 


The Port Authority treated Schleit's litigation as 
equivalent to a class suit in many respects. | 
(A) Following the District Court's decree, the 
Port Authority formulated the "standard form agreement" which 


it offered to all foreign airlines whether litigants or non- 


litigants, with retroactive refunds of passenger charges beck 


to July l, 1961. 

(B) In the U. S. District Court proceeding, state- 
ments in the record by Port Authority officials show their 
recognition that the District Court decree would control as to 
the non-clients: | 

(Ll) In thetestimony of Alan C, Stewart, Direc- 
tor and Chief Executive Officer of the Dade County Port! Author- 
ity, in a deposition on October 13, 1960, the following) appears 


on pages 43 and 44 (Plaintiff's exhibit 33 in 8990-M): 


Q. Is it your position that if the Port! 
Authority should lose this case you would have to 
accord similar relief or at least some relief to car- 
riers that have not sued, such as KLM, British West 
Indies Airlines, and Eagle? Have you thought pcs 
that subject Mr. Stewart? 


8 
A, If I understand your question, in my 
opinion if the rates of your clients are lowered would 
we have to lower the other rates? 
Q. Yes, 
A, I would assume the answer to that to be 
definitely yes, because there is no discrimination between 


the category of what I refer to as ‘all others’ which 
means other than the ‘big four’ sustaining lessees. 


(2) A few weeks later during the Deposition of 
the General Counsel of the Port Authority, a similar official 
statement was made on November 2, 1960 (Plaintiff's exhibit 32 
in 8990-M). After instructing the witness (the General Counsel) 
not to answer similar questions to those answered by Mr. Stewart, 
the following statement was made by Mr. Thomas G.Spicer, Assis- 
tant General Counsel and Attorney of Record (exhibit 32, p. 21): 
But let us go back to this proposition. 
Are you really asking about whether this is going 
to apply to everyone? 

We will stipulate that anything that comes 
out of this suit has to be applied to everyone on a 
fair and just basis. If this is what you want in this 
record, I will be glad to stipulate it. 

(C) The Port Authority acted consistently with these 
statements. Over a year later in June 1962 in a document filed 
with the U. S. Court of Appeals in the same case, the Port 
Authority attorneys explained th “standard form" agreement, 


the same as that signed by BOAC, KLM, et al. They stated that 


the Port Authority: 
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« « e agrees that in the event the litigation 
involving the appellee airlines (Plaintiffs in 8990-' 
M) should result in a reduction in or elimination of! 
charges and fees imposed on them or their suppliers, | 
the charges and fees imposed upon the airline executing 
the agreement shall be reduced or eliminated to the , 
same extent and upon the same basis. ... (Objec- | 
tions and Response to Appellees’ Motion to Supplement 
Record on Appeal, in case Nos. 19476 and 19632 /8990- 
M in District Court/ served June 1962, at page 4.) 


Thus while not strictly a class action it was treated 
as equivalent to such by the operator of the Miami International 
Airport, and by defendant airlines as completely applicable to 


them at times when it served their purposes so to state. | 


4.  Schleit's Services Created a Fund by Stare Decisis 
Which is Legally Sufficient to Entitle him to — 
pensation from the Beneficiaries, 


Despite defendant airlines' argument that it is neces- 


| 
sary that Schleit demonstrate the “creation or enhancement” of a 
| 


fund in the control of the Court, even in Sprague v. Ticonic 
National Bank, supra, there was not strictly speaking a *fund 


| 
created by litigation or a fund in the control of the Court,"in 
2/ | 


the old-fashioned sense, | 


When the Port Authority formulated its standard form 
| 


2/ See proceedings subsequent to the Supreme Court decision, 


Sprague v. Ticonic National Bank, 28 F. Supp. 220, 230; 110 
F. 2d 174, 176. 
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settlement agreement premised on Schleit's District Court decree, 
the Port Authority knew from its own records the exact cost of 
this settlement offer and the exact amount of refunds it would 
make to each airline which chose to settle, This necessarily 
constituted a reserve fund which the Port Authority committed 
itself to pay to the various foreign airlines, The Port Author- 
ity on the basis of its records was able to estimate the approxi- 
mate future reduction in income which it would receive, As 
pointed out, supra, the Port Authority, as the operator of a 
public international airport (a public utility in a sense), had 
committed itself and, indeed the Court of Appeals‘ opinion 
expected it, to treat all airlines of the same class equally. 
Once having executed the first standard form the Port Authority 
had to continue to offer it to one and all including the defendant 
British and Dutch airlines. Thus the defendant airlines had vested 
rights to the reserved financial benefits. 

Certainly there was a “settlement fund" created in the 
case at bar, more “earmarked" than in Doherty v. Bress, supra. 
In that case the District Court Judge (who is the same Judge 
who awarded the Bress fee) merely said in his order-opinion: 

- « « the court having found that the petitioner 


rendered legal services in this cause which have bene- 
fited the plaintiff by making available to it the 
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aforesaid settlement fund, and it further appearing | 
to the Court that the sum of $1,015.00 is a fair | 


and reasonable allowance for such service. (Empha-_ 
sis supplied.) 
This Court has taken a liberal rather than restrictive 
view of the award of attorneys fees against those who benefit. 


In a labor union case where the award of attorneys fees ils based 


on the statutory authority of section 501 (b) of the Labor- 


Management Reporting and Disclosure Act, this Court interpreted 
the statute broadly to not only include the "creation co a fand, " 
but also where the attorneys had “benefited International in other 


ways." Milone v. English, 113 App. D.C. 207, 212; 307 F, 2d 814, 


819 (1962); Bakery and Confectionery Workers Internati na Vv. 
Ratner, 118 App. D.C. 269; 335 F, 2d 691, 694 (D.C, Cir. 1964). 
Similarly, the Second Circuit Court has taken this 
liberalized view in the analagous situation pertaining to 
attorneys’ fees in derivative stockholder suits. The modern 
eguity practice is to allow counsel fees to successful prosecu- 
tors of derivative stockholder suits, although no judgnent has 
been obtained, if they show substantial benefit to the corpora- 
tion through their efforts. Schechtman v. Wolfson, 244 r, 2d 
537, 540 (2 Cir. 1957). 
More specifically, in the case at bar, did the, 
attorney's services create a fund by stare decigis to the 


12 
substantial benefit of a limited discernible number of airlines 
including the British and Dutch airlines. Schleit's District 
Court decree had made the standard form agreement accessible 
to the defendant airlines. Had there been no District Court 
decree there would have been no standard form agreements. 
5. Implied Covenant to Compensate for the Reasonable 


Value of Attorney Schleit's Services can be Per- 
ceived under the Circumstances, 


3/ 


The District Court's opinion would seem to limit the 
holding in Sprague v. Ticonic, supra, to those cases where a prior 
stipulation or other factor was present from which to find an 
implied covenant to compensate for the reasonable value of an 
attorney's services. No such stipulation existed in the Spraque 
case or Lafferty v. Humphrey, 101 App. D.C. 222, 248 F. 2d 82 
(D.C. Cir. 1957). 

An implied covenant is, so to speak, 2 contract implied 
in law. In the case of such contracts, the promise is purely 
eiotttious and is implied in order to fit the actual cause of 
action to the remedy. The liability exists from an implication 


of law that arises from the facts and circumstances independent 


3/ Schleit v. British Overseas Airways Corp,, 283 F. Supp. 
99 (D.C. 1968); JA-13. 


i 
of agreement or presumed intention. The intention of the’ parties 
in such case is entirely disregarded while in cases of express 
contracts and contracts implied in fact the intention is of the 
essence of the transaction. 12 Am. Jur. Section 6, page 502. 

In both Doherty and Lafferty, there wes in fact the 
antithesis of @ promise by the benefiting parties to pay the 
attorney under any circumstances, as revealed by the Records 
and Briefs on Appeal in this Court. While entering into the 
“stipulation” in the Doherty case, Doherty had expresslyixrefusea 


to sign the compensation agreement with Attorney Bress which had 


been executed by most other litigants. Yet the Court found an 
enlistment of his services by Doherty. Similarly, in Lafferty, 
the 17 benefiting counties had discouraged the Litigation brought 
upon their behalf and had nothing to do with it except to receive 
their money through an Act of Congress. This Court nevertheless 
held that that legislative act was in compliance with the Court 
decision achieved by Lafferty and a covenant to pay compensation 
was eodea® 
If some overt action by defendant airlines showing an 
enlistment or adoption of Schleit's legal services is deemed 
necessary, those facts are present in this record. The defendant 


airlines followed the events of the Schleit actions continuously, 


being fully aware that they would benefit from any mccéss of 
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Schleit (JA-6, 20). Their own complaints following Schleit's 
District Court acta were substantially identical to Schleit's 
complaint (JA-6, 20). Their petition to the Court of Appeals 
for the Fifth Circuit for leave to intervene in Schleit's cases 
said that his cases were ". . . largely, if not entirely, 
determinative of petitioners’ rights." The form of the standard 
form settlement agreement which they later executed acknowledged 
the source of their benefits. 

The benefits which defendants received under their 
standard settlement agreement with the Port Authority admittedly 
flowed from the Schleit District Court decree. We say "admit- 
tedly," because Schleit's District Court decree was specifically 
mentioned in the WHEREAS clause of the standard form settlement 
agreement as the sole specific reason for the Port Authority's 
willingness to settle. The same agreement also granted defend- 
ants a free ride on later benefits which might accure in the 
Schleit cases, 

Certainly the written acknowledgement of the defendants 
in their settlement agreements of the proximate cause of their 
financial benefits, under all the circumstances is as persuasive 
of an implied contract by the benefiting defendants to be liable 
for reasonable attorneys’ fees as was the "stipulation" in 


Doherty v. Bress, supra. Indeed, in the case at bar there could 


| 

| 

: 
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not have been a stipulation because the defendant airlines were 
not in Court prior to the trial and District Court decree in the 
Schleit cases. | 

To say there was no "success" as the British and Dutch 

airlines now contend is merely a play on words. How else did 
these airlines obtain over a hundred thousand dollars inlcash 
refunds and several hundred thousand dollars in savings except 
through the settlement agreements which were specifically prenm- 


ised on Schleit's District Court decree? Certainly their own 
efforts were not responsible for any part of the benefits obtained 
under this settlement, which had been uniformly offered to all 
foreign airlines following the Schleit District Court decrees. 
Defendant airlines faintly argue that plaintifé 
should have brought this suit in the District Court for the 
Southern District of Florida where the original or principal 
case had been tried, and as supplemental to that case, Defendant 
airlines cite no precedents for their proposition other than 
complicated bankruptcy cases. No case is cited where an attorney 
was denied an award of attorneys’ fees because he Eivsecile a 
separate suit to collect same in the Judicial District where the 


attorney resided, A separate suit was brought for attorney's 


fees in Lafferty, supra. The original suit ws brought against 
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the Secretaries of Agriculture and Interior. The suit for 


attorney's fees in Doherty v. Bress, supra, were avwerded in a 
separate case from the principal cause. If Schleit has a claim 


in the case at bar it is one of substance, which cannot be lost by 


4/ 


a technical plea of venue. 


4/ There is no logic to the argument that plaintiff should 
have sought relief in the Southern District of Florida, where 
the principal case was litigated on the theory that that Dis- 
trict Court was more familiar with the matter. The particular 
District Judge who granted the decree to Schleit's clients has 
long since become a District Judge in the Middle District of 
Plorida, The District Court Judge (George C. Young), who pro- 
cessed the defendant airlines’ short-lived litigation had 
always been a Middle District Judge but was temporarily sit- 
ting in the Southern District in late 1961 and early 1962. No 
District Judge in the Southern District of Florida would have 
known any more nor have been any better qualified to know 

the facts or value of plaintiff's service than a District Judge 
in the District of Columbia, where plaintiff resides and defend- 
ants are engaged in business, 


In the Doherty case, a different District Judge ina dif- 
ferent docket made the award of attorneys’ fees, not the Dis- 
trict Judge who tried the principal case, In the Lafferty case, 
it is unclear what District Court Judge eventually made the 
award of attorney's fees, because Lafferty had lost both the 
principal case and his plea for attorney's fees in the District 
Court, both decisions having been reversed by this Court. 


17 
~Conclusion 
The plaintiff attorney's complaints state causes 
of action in the two cases on appeal and should not have! 
been dismissed. Plaintiff has wrongfully been deprived of his 
day in Court. 


The order of dismissal in the two cases on appeal 


should be reversed. 
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Attorney for Appellant 
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